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PREAMBLE

ARTICLE I.
DECLARATION OF RIGHTS.
Section
Equality; inherent rights.
Slavery prohibited.
Free speech; libel.
Right to assemble and petition.
Trial by jury; verdict in civil cases.
Excessive bail; cruel punishments.
Rights of accused.
Prosecutions; double jeopardy; self-incrimina
tion; bail; habeas corpus.
9. Remedy for wrongs.
9m. \Mctims of crime.
10. Treason.
11. Searches and seizures.
12. Attainder; ex post facto; contracts.
13. Private property for public use.
14. Feudal tenures; leases; alienation.
15. Equal property rights for aliens and citizens.
16. Imprisonment for debt.
17. Exemption of property of debtors.
18. Freedonof worship; liberty of conscience; state
religion; public funds.
19. Religious tests prohibited.
20. Military subordinate to civil power
21. Rights of suitors.
22. Maintenance of free government.
23. Transportation of school children.
24. Use of school buildings.
25. Right to keep and bear arms.
26. Rightto fish, hunt, trap, and take game.
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ARTICLE II.
BOUNDARIES.
Section
1. State boundary
2. Enabling act accepted.
ARTICLE IlI.
SUFFRAGE.
Section
1. Electors.
2. Implementation.
3. Secret ballot.
4. Repealed.
5. Repealed.
6. Repealed.
ARTICLE IV.
LEGISLATIVE.
Section
1. Legislative power
2. Legislature, how constituted.
3. Apportionment.
4. Representatives to the assemblyw chosen.
5. Senators, how chosen.
6. Qualifications of legislators.
7. Organizatiorof legislature; quorum; compulsory
attendance.
8. Rules;contempts; expulsion.
9. Officers.

10. Journals; open doors; adjournments.
11. Meeting of legislature.
12. Ineligibility of legislators to dice.
13. Ineligibility of federal oficers.
14. Filling vacancies.
15. Exemption from arrest and civil process.
16. Privilege in debate.
17. Enactment of laws.
18. Title of private bills.
19. Origin of bills.
20. Yeas and nays.
21. Repealed.
22. Powers of county boards.
23. Town and county government.
23a. Chiefexecutive dicer to approve or veto reselu
tionsor ordinances; proceedings on veto.
24. Gambling.
25. Stationery and printing.
26. Extra compensation; salary change.
27. Suits against state.
28. Oath of ofice.
29. Militia.
30. Elections by legislature.
31. Special and private laws prohibited.
32. General laws on enumerated subjects.
33. Auditing of state accounts.
34. Continuity of civil government.
ARTICLE V.
EXECUTIVE.
Section
1. Governor; lieutenant governor; term.
1m. Repealed.
1n. Repealed.
2. Eligibility.
3. Election.
4. Powers and duties.
5. Repealed.
6. Pardoning power
7. Lieutenant governpwhen governor
8. Secretary of state, when governor
9. Repealed.
10. Governotto approve or veto bills; proceedings on
veto.
ARTICLE VL.
ADMINISTRATIVE.
Section
1. Electionof secretary of state, treasurer and attor
neygeneral; term.
1m. Repealed.
1n. Repealed.
1p. Repealed.
2. Secretary of state; duties, compensation.
3. Treasureand dtorney general duties compensation.
4. Couny dfficers, dection terms removaj vacancies.
ARTICLE VII.
JUDICIARY.
Section
1. Impeachment; trial.
2. Court system.
3. Supreme court: jurisdiction.
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4. Supremeourt:election, chief justice, court system
administration.
5. Courtof appeals.
6. Circuit court: boundaries.
7. Circuit court: election.
8. Circuit court: jurisdiction.
9. Judicial elections, vacancies.
10. Judges: eligibility to difce.
11. Disciplinary proceedings.
12. Clerks of circuit and supreme courts.
13. Justices and judges: removal by address.
14. Municipal court.
15. Repealed.
16. Repealed.
17. Repealed.
18. Repealed.
19. Repealed.
20. Repealed.
21. Repealed.
22. Repealed.
23. Repealed.
24. Justice and judges digibilit y for office; retirement.

ARTICLE VIIL.

FINANCE.
Section
1. Ruleof taxation uniform; income, privilege and
occupatiortaxes.
Appropriation; limitation.
Credit of state.
Contracting state debts.
Annual tax levy to equal expenses.
Public debt for extraordinary expense; taxation.
Publicdebt for public defense; bonding for public
purposes.
Voteon fiscal bills; quorum.
Evidences of public debt.
Internal improvements.

ARTICLE IX.

EMINENT DOMAIN AND PROPER'Y OF THE SRATE.
Section
1. Jurisdictionon rivers and lakes; navigable waters.
2. Territorialproperty
3. Ultimate property in lands; escheats.

ARTICLE X.
EDUCATION.

NookrwN
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Section
1. Superintendent of public instruction.
2. School fund created; income applied.
3. District schools; tuition; sectarian instruction;
releasedime.
Annual school tax
Income of school fund.
State university; support.
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7. Commissioners of public lands.
8. Sale of public lands.

ARTICLE XI.
CORPORATIONS.
Section
1. Corporations; how formed.
2. Property taken by municipality
3. Municipal home rule; debt limit; tax to pay debt.
3a. Acquisitionof landsby state and subdivisions; sale

of excess.
4. General banking law
5. Repealed.
ARTICLE XIlI.
AMENDMENTS.
Section

1. Constitutional amendments.
2. Constitutional conventions.

ARTICLE XIII.
MISCELLANEOUS PROVISIONS.
Section
Political year; elections.
Repealed.
Eligibility to office.
Great seal.
Repealed.
Legislative oficers.
Division of counties.
Removal of county seats.
Election or appointment of statutoryfioérs.
10. Vacancies in dice.
11. Passes, franks and privileges.
12. Recall of elective dicers.

NI AWNE

13. Marriage.
ARTICLE XIV.
SCHEDULE.
Section
1. Effect of change from territory to state.
2. Territorial laws continued.
3. Repealed.
4. Repealed.
5. Repealed.
6. Repealed.
7. Repealed.
8. Repealed.
9. Repealed.
10. Repealed.
11. Repealed.
12. Repealed.
13. Common law continued in force.
14. Repealed.
15. Repealed.

16. Implementingevised structure of judicidranch.

Note: An index to the Wisconsin Constitutionfollows. The general index
containsreferences to the Visconsin Constitution under the head “Constitu
tion, Wisconsin.”

PREAMBLE
We, the people of Mgconsin,grateful to Almighty God for

The fact that there imo mandatory release date for persons convicted of 1st
degreemurder as there is for other crimes does not amount to denial of equal protec
tion. Bies v State53 Ws. 2d 322193 N.W2d 46(1972).

Legislative classificationsiolate equal protection only if they are irrational or
arbitrary. Any reasonable basis ftre classification validates the statute. There
is a five point test to determine reasonableness. Omergilates4 Ws. 2d 6218
N.W.2d 734 (1974).

our freedom, in order to secure its blessings, form a more perfect Thereis a meaningful distinction between governmental employees and non

governmentjnsure domestitranquility and promote the gen
eralwelfare, do establish this constitution.

The Making of the Visconsin Constitution. RaineyMs. Law Sept. 1992.
Interpreting the Méconsin Constitution. Suh®7 MLR 93 (No. 1 2013)

ARTICLE I.
DECLARATION OF RIGHTS

Equality; inherent rights.  Section 1. [As amended Nov
1982and April 198¢ All people are born equally free aimtle
pendentand have certain inherent rights; among theséfare
liberty and the pursuibf happiness; to secure these rights-gov
ernmentsare instituted, deriving their just powédram the con
sentof the governed. 1979 J.R. 36, 1981 J.R9, vote Nav
1982;1983 J.R. 40, 1985 J.R. 21, vote April 1986

EQUAL PROTECTION

governmentaémployees. Thstatutory strike ban imposed on public employees
is based upon a valid classification and the legislation creatimgat unconstitu
tional as a denial of equal protection. Hortonville Education Associatidoint
SchoolDistrict No. 1,66 Ws. 2d 469225 N.W2d 658(1975). Reversed on other
grounds Hortonville Joint School Dist. No. 1.\Hortonville Education Associa
tion, 426 U.S. 48296 S.Ct. 230849 L. Ed. 2d 1(1976).

The statutory distinction between parolees out of state undet. 3 [now s.
304.13]and absconding parolees, denying extradition to the former but notthe lat
ter, is a constitutionally valid classification. State ex rel. Nieder€ady 72 Ws.
2d 311, 240 N.W2d 626(1976).

In order for a female prostitute to avoid prosecution upon equal protection
groundsjt must be shown that the failure to prosecute male patrons was selective,
persistentdiscriminatory and without justifiablg@rosecutorial discretion. State v
Johnsony4 Wis. 2d 169246 N.w2d 503(1980).

Equalprotection does not require symmetry in probation and parole systems.
Statev. Aderhold,91 Ws. 2d 306284 N.w2d 108(Ct. App. 1979).

Discriminatoryprosecution is discussed. SearState 94 Ws. 2d 128287
N.W.2d 785(1980).

A gender-based rule must serve important governmental objectives and the
meansemployed must be substantially related to the achieveofiémbse objec
tives. The common law doctrine of necessadegs not deny equal protection.
MarshfieldClinic v. Discher 105 Wis. 2d 506314 N.W2d 326(1982).
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It does not violate equal protection to classify employees according to retirement

datefor purposes of pension benefits. Benc®lwaukee, 107 Ws. 2d 469320
N.W.2d 199(1982).

A statess plicy of preserving county boundaris in a eapportionmenplan justi-
fied a ppulatin deviation averagirg 13%. Brown v. Thomson 462 U.S. 835, 103
S.Ct.2690 77 L.Ed.2 214 (1983).

A grandfather clause granting a perpetual exception from police power-regula
tion for certain persons for purely economic reasons denied equal protecton. W
consinWine & Spirit Institute vLey, 141 Ws. 2d 958416 N.W2d 914(Ct. App.
1987).

A prostitution raid focusing only on female participants amounts to selective
prosecutiorin violation of equal protection. State McCollum,159 Ws. 2d 184
464 N.W.2d 44(Ct. App. 1990).

A prisoner who is a defendant in a civil tort action is entitled to a meaningful
opportunityto be heard. If no liberty interest is at stake there is no constitutional
right to appointed counsel, and there is a rebuttable presumption agiathst
appointment.Piper v Popp,167 Ws. 2d 633482 N.W2d 353(1992).

A nonlawyer may not sign and file a notice of appeal on behalf of a corporation.
To do so constitutes practicing law without a license in violation of s. 757.30 and
voidsthe appeal. Requiring a lawyerregpresent a corporation in filing the notice

PREAMBLE, WIS. CONSTITUTION

Studentbody diversity is a compelling state interest that can justify thefuse
racein university admissions. A race—conscious admissions program cannot use
aquota system, but may consider race or ethnicity as a plus factor for an applicant,
without insulating thendividual from comparison with all other candidates for the
availableseats. An admissions program must be flexible enough to consider all
pertinentelements of diversity in light of the particular qualifications of each-appli
cant,and to place them on the same footing for consideration, although not neces
sarily according them the same weight. Race—conscious admissions policies must
belimited in time. Grutter vBollinger, 539 U.S. 306123 S.Ct. 2325156 L. Ed.
2d 304(2003). See also GratzBollinger, 539 U.S. 244123 S. Ct. 241, 156L.

Ed. 2d 304(2003).

Strict scrutiny was the proper standard of review foegnal protection chal
lengeto a California corrections policy of racially segregating prisoners in double
cells each time they enter a new correctional facilijdl racial classifications
imposedby government must be analyzed under strict scrutiny even when they
may be said to burden or benefit the races equdlhere is no exception to thde
thatstrict scrutiny applies to all racial classifications in the prison context. Johnson
v. California,543 U.S. 499125 S. Ct. 141, 160 L. Ed 2d 29492004).

It is impermissible for a school district to rely upon an individual stuslesate
in assigning that student to a particular schodhabthe racial balance at the school
falls within a predetermined range basedthe racial composition of the school

doesnotviolate constitutional guarantees of equal protection and due process. Jad districtas avhole. Parents Involved in Community SchoolSeattle School Dis

air Inc. v United States Fire Insurance Q@9 Ws. 2d 187561 N.Ww2d 718
(1997),95-1946.

“Selectiveprosecution” when referring to the failure to prosecute all known law
breakershas nostanding in equal protection lawDnly “selective prosecution”
whenreferring to the decision f@rosecute in retaliation for the exercise of a censti
tutionalright gives rise to an actionahfight under the constitution. County of
Kenoshav. C. & S. Management, In223 Ws. 2d 373588 N.W2d 236(1999),
97-0642.

Thestate and federal constitutions provide identical procedural due peoebss
equalprotection safeguards. County of Kenogh@. & S. Management, In223
Wis. 2d 373588 N.W2d 236(1999), 97-0642.

A prosecutdss exercise of selectivity in enforcement does not create a censtitu
tional violation. A violation occurs when there is persistent selective and inten
tional discriminationin the enforcement of a statute in the absence of a valid exer
cise of prosecutorial discretion. A defendant hasitfigal burden to present a
primafacie showingf discriminatory prosecution before being entitled to an evi
dentiaryhearing. State.\Kramer 2001 WI 132248 Wis. 2d 1009637 N.W2d
35, 99-2580.

For a prima facia case of selective prosecution, a defendant must show a discrim

inatoryeffect, that he or she has been singled out for prosecution while others simi
larly situated have not, and a discriminatory purpose, that the prosecaterction
wasbasecn an impermissible consideration such as race, religion, or other arbi
trary classification. In casésvolving solitary prosecutions, a defendant may also
showthat the governmerst'discriminatory selection for prosecution is based on a
desireto prevent the exercise of constitutional rights or is motivated by personal
vindictiveness.State vKramey 2001 WI 132248 Wis. 2d 1009637 N.w2d 35
99-2580.

Wausaus restaurant smoking ban that providefedéntial treatment afestau

trict No. 1,551 U.S. 701127 S. Ct. 2738L68 L. Ed. 2d 5082007).

A public employee cannot state a claim under the equal protection clause by
allegingthat he or she was arbitrarily treatedetiéntly from other similarlsitu-
atedemployees, with no assertion that thded#nt treatment was based on the
employee’snembership in any particular class. Engquisdregon Department
of Agriculture,553 U.S. 591128 S. Ct. 2146170 L. Ed. 2d 97%2008).

UnderGrutter, strict scrutiny must be applied to any university admissions pro
gramusing racial categories or classifications. Once the university has established
thatits goal of diversity is consistewntith strict scrutinyhoweveythere must still
bea further judicial determination that the admissions process meets strict scrutiny
in its implementation. The university must prove that the means chosen by-the uni
versity to attain diversity are narrowly tailored to that g@&itict scrutiny imposes
on the university the ultimate burden of demonstrating, before turning to racial
classificationsthat available, workable race—neutral alternatives do néitsuf
Grutter did not hold that good faitivould foigive an impermissible consideration
of race. Fisher.\Wniversity of Exas at Austin, 570 U.S. _ 133 S. Ct. 241, 186
L. Ed. 2d 4742013).

There is no equal protection violation in a state classifyingpasesident$or
tuition purposes persons who are residents for all other purposes. Listever
655F.2d 123(1981).

The postconviction detention of a person is a violation of equal protection if it
is occasioned by therisonets indigency Taylor v. Gray 375 F Supp. 79q1974).

The contrast between the percentage oblaek population of a cifyl 7.2%, and
the percentage of black compositiof“fixed wage” skilled craft positions avail
able in the city3.1%, evidenced a substantial disparity between the proportion of
minoritiesin the general population and the proporiioa specific job classifica
tion and established a prima facie case of unlawful racial discrimination, absent
showingby the city that the statistical discrepancy resulted from causes other than

rantsand private clubs did not violate equal protection as there is a rational basis racial discrimination. Crockett.\Grun,388 F Supp. 9131975).

for the diferential treatment. Absent the ordinascearrow definition of private
clubsas non-profit aganizations controlled by their members, ordinary for—profit
restaurantseeking the publis’patronage would bable to avoid enforcement of
the smoking ban by creating the illusion of private clubs. The ordirenethod

of distinguishing private clubs from other restauraeisks to protect the greatest
numberof restaurant patrons while preserving the right to associate in truly private
clubsthat are not open to the public. City oaMgau vJusufi,2009 WI App 17

315 Wis. 2d 780763 N.W2d 201 08-1107.

Although countiesmay chage reasonable fees for the use of facilities in their
countyparks, they may not chgersuch fees only to out-of-state residents while
allowing all Wisconsin residents to utilize suéhcilities free of chage simply
becaus€ORAP or ORAP-200 funds are involved. Such action would create an

Civil rights actions against municipalities are discussetarstead.\City of
Superior533 F Supp. 136%1982).

Zoning—Equal protection. 1976 WLR 234.

Equal protection—Sex discrimination. 1976 WLR 330.

DUE PROCESS

Althougha person may invoke the right against sedfimination in a civil case
in order to protect himself in a subsequent criminal action, an inference against the
person’sinterestmay be drawn as a matter of law based upon an implied admission
thata truthful answer would tend to prove that the witness had committed the crimi
nal actor what might constitute a criminal act. MollayMolloy, 46 Wis. 2d 682
176 N.w.2d 292(1970).

arbitraryand unreasonable distinction based on residence and unconstitutionally A school board refusal to renew a teactecoaching duties in addition to full—

denyresidents of other states equal protection of the laws. 60G¥ty 18 (1971).

A requirement that depusherifs and police dfcers be citizens does not deny
equalprotection to resident aliens. 68 AtGen. 61 (1979).

Classificationdy gender must serve important government objectives and must
be substantially related to achievement of those objectives. .@mw40 U.S.
268 99 S. Ct. 102 59 L. Ed. 2d 30§1979).

A citizenship requirement for public teachers in Newk\tlid not violate equal
protection. Ambach v Norwick, 441 U.S. 6899 S. Ct. 158960 L. Ed. 2d 49
(1979).

time teaching duties, without notice and hearing, did not violate the right to due pro
cess when no chge was madthat reflected on an invoked a protected liberty inter
estand when no legal right in the job gave rise to a protected property interest.
Richardsv. Board of Educatiors8 Ws. 2d 444206 N.W2d 597(1973).

A property interest in employment conferred by state law is protected by the due
procesgrovisions of both the state and federal constituti@tate ex rel. DeLuca
v. Common Council72 Ws. 2d 672242 N.W2d 689(1976).

Thedue process standard in juvenile proceedings is fundanf@imelss. Basic
requirementsre discussed. In Interest of D:H Ws. 2d 286251 N.W2d 196

A Massachusetts civil service preference for veterans did not deny equal protec (1977).

tion to women. Personnel Administrator of Mass.Reeney442 U.S. 25699 S.
Ct. 228260 L. Ed. 2d 871979).

A worker's compensation law that required men, but not women, to prove dis
ability or dependence on a deceased spsweshings violated equgiotection.
Wenglerv. Druggists Mutual Ins. Cal46 U.S. 142100 S. Ct. 15404 L. Ed. 2d
107(1980).

Racialclassification did not violate equal protection clause. Fullilowduwtz-
nick, 448 U.S. 448100 S. Ct. 27585 L. Ed. 2d 9021980). But see Adarand
Constructorsinc.v. Pena515 U.S. 200115 S. Ct. 2097132 L. Ed. 2d 1581995).

A statutory rape law applicable only to males had “fair and substantial relation
ship” to legitimate state ends. Michael MSonoma County Superior Coutg0
U.S.464 101 S. Ct. 120067 L. Ed. 2d 4371981).

A state university open only to womeiolated equal protection. Mississippi
University for Women v Hogan458 U.S. 718102 S. Ct. 333173 L. Ed. 2d1090
(1982).

A layoff plan giving preference on the basis of race to accomplfismafive
actiongoalswas not stufciently narrowly tailored and, therefore, violated equal
protection. Wygant v Jackson Boardf Education476 U.S. 267106 S. Ct. 1842
90 L. Ed. 2d 26((1986).

A permanent status public employee forfeits due process property interests in a

job by accepting an inter-departmental promotion. DH&SState Personnel

Board,84 Wis. 2d 675267 N.W2d 644(1978).

If an attorney is permitted to withdraw on the day of trial without notice, due pro
cessrequires granting a continuance. ShermaHeiser 85 Wis. 2d 246 270
N.W.2d397(1978).

Liberty interests in public employment are discussed. Nufefllage Bd. of
Village of Palmyra92 Wis. 2d 289284 N.W2d 649(1979).

Whena city ordinance specified narrow grounds upon which civil service-appli
cants may be screened out, an applicant had no right to know the grounds for being
screeneaut. Taplick v City of Madison Personnel Boar@l/ Ws. 2d 162293
N.W.2d 173(1980).

Dueprocess rights of students at expulsion hearings are discussed. Racine Uni
fied School Dist. vThompson107 Wis. 2d 657321 N.W2d 334(Ct. App. 1982).

Dueprocess was not violated when a defendant was illegally arrested in an asy
lum state andnvoluntarily brought to trial. State Monje,109 Wis. 2d 138325
N.W.2d 695(1982).

Dueprocess rights of a tenured professor who was alleged to have resigned were
not protectedby a hearing to determine eligibility for unemployment compensa
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'Eijc-Jgé‘lI;atterson.\University Board of Regent$]9 Ws. 2d 570350 N.w2d 612
Attributesof property interests protected by due process are discusseste W
Managemenof Wisconsin vDNR, 128 Ws. 2d 59 381 N.W2d 318(1986).
Due process rightsf a probationer at a hearing to modify probation are erumer
ated. State vHayes173 Ws. 2d 439496 N.W2d 645(Ct. App. 1992).
Thetort of intentional denial of due process is discussed. Otddway Assoc.
v. City of Greenfield 180 Ws. 2d 254509 N.W2d 323(Ct. App. 1993).

4

A prisoner has a liberty interest in avoiding forced nutrition and hydration, but

departmenof corrections may infringen the prisonés liberty interest by forcing
him or her to ingest food and fluids against his or her will. A court may enter a tem
porary ex parte order for involuntarily feeding and hydration, if exigent cir
cumstancesequireimmediate involuntary treatment in order to avoid serious harm
to or the death of an inmate. If a prisoner disputes the department of corrections’
allegationsa circuit courtmay not continue the order for involuntary feeding and
hydrationwithout providing the prisoner an opportunity to meaningfully partici

atein an evidentiary hearing. The order for involuntary feeding and hydration

An inmate has a protected liberty interest in earned good-time credits and in notcannot be of indefinite or permanent duration without a mechanism for periodic
beingplaced in segregation. Post-deprivation remedies provided by the state arereyjew. Department of Corrections 8aenz2007 WI App 25299 Ws. 2d 486

adequate. Irby.\Macht,184 Ws. 2d 831522 N.W2d 9(1994). But see Sandin
v. Conney515 U.S. 472115 S.Ct. 2293, 132 L.Ed.2d 418 (1995).

728 N.W2d 765 05-2750.
TheDue Process clause protects the fundamental right of parents taletake

A property interest conferred by a statute subsequently amended to make arsionsconcerning the care, custodnd control of their children. Nevertheless, a

appointedgyovernmental position at-will is terminatagon the conclusion of the
appointing oficial’s term of ofice. Unertl v Dane Countyl90 Ws. 2d 145526
N.W.2d 775(Ct. App. 1994).

A procedural due process claim arises when there is a deprivation of a right with

parent'sfundamentatight to make decisions concerning his or her child is not
unlimited. The parents’ fundamental right to make decisions for their children
aboutreligion and medical care does not prevent the state from imposing criminal
liability on a parent who fails to protect the child when the parent has a legal duty

outsuficient process. Generally a predeprivation hearing is required, but when a to act. State.Neumann2013 W1 58348 Wis. 2d 455832 N.W2d 560 11-1044.

deprivationresults from a random act ofstate employee, the question becomes
theadequacy opostdeprivation remedies. Jone®ane Countyl95 Ws. 2d 892
537N.W.2d 74(Ct. App. 1995), 92-0946.

Substantivelue process requires thhe state not deprive its citizens of life; lib

Prisonersdue process rights are discussealff¥. McDonnell,418 U.S. 539
94 S.Ct. 2963, 41 L.Ed.2d 935 (1974).

Publichigh school students facing temporary suspension have property and lib
erty interests protected by due process. Gokepez419 U.S. 56595 S.Ct. 729,

erty, or property without due process. Absent a special relationship, it does not 42'L.Ed.2d 725 (1975).

imposean afirmative obligation upon the state to ensure the protection of those
rightsfrom a private actpeven when governmental aid may be necessasciare
apersors life, liberty or property Jones vDane Countyl95 Ws. 2d 892537
N.W.2d 74 (Ct. App. 1995), 92-0946.

Whena prisoner could not show that a period of segregated confin¢ina¢nt
exceededhe time allowed by rule was not atypical of his prison life genetadye
wasno unconstitutional due process deprivatidime only time factor that courts

will be concerned with in determining a procedural due process deprivation is the ;.

time the inmate is ultimately required to spend confined under the authority of the
state. Chaney vRenteria203 Ws. 2d 310 554 N.W2d 503(Ct. App. 1996),
94-2557.

Fosterchildren have a constitutional right under the due process clause to safe

andsecure placement in a foster home. Whether a pubti@b¥iolated that right
will be determinedhased on a professional judgment standard. KaraBane
County,205 Ws. 2d 140555 N.W2d 630(1996), 94-1081.

An inmate has a constitutionally protected liberty interest imawing his man
datoryrelease date extended. Due process is violated in a prison discggdime
whenguilt is found if there is not “some evidence” that supports the findiggitf
Santiagov. Ware,205 Wis. 2d 295556 N.W2d 356(Ct. App. 1996), 95-0079.

A nonlawyer may not sign and file a notice of appeal on behalf of a corporation.
To do so constitutes practicing law without a license in violation of s. 757.30 and
voidsthe appeal.Requiring a lawyer to file the notice does not violate constitu
tional guarantees of equal protection and due process. JadairUrited States
Fire Insurance Ca209 Wis. 2d 187561 N.W2d 718(1997), 95-1946.

Whether to proceed with civil litigation or to hold it in abeyance while a party
is incarcerated depends on tiegure of the case, the practical concerns raised by
the prisonets appearance, and the alternative methods availapievide the pris
onerwith access to the hearing. Schmidbghmidt212 Ws. 2d 405569 N.W2d
74 (Ct. App. 1997), 96-3699.

Thestate and federal constitutions provide identical procedural due peszess
equalprotection safeguards. County of Kenogh@. & S. Management, In223
Wis. 2d 373588 N.W2d 236(1999), 97-0642.

In a procedural due process claim, inét the deprivation of property or liberty
thatis unconstitutional; it is the deprivation without due process of kanmeson
v. Jezwinski225 Wis. 2d 371592 N.W2d 606(1999), 97-1867.

Garnishmenbof corporate bank accounts must comply with due prquegsc
tionsof FuentesandSniadach North Geagia Finishing, Inc. vDi-Chem, Inc419
U.S.601, 95 S.Ct. 719, 42 L.Ed.2d 751 (1975).

The Wisconsin medical examining board does dehy due process by both
investigatingand adjudicating chge of professional misconduct. itthfow v. Lar-
kin, 421 U.S. 3595 S.Ct. 1456, 43 L.Ed.2d 712 (1975).

Stategmay deny benefits to those who fail to prove they did not quit a job in order
obtain benefits. Lavine Wilne, 424 U.S. 57796 S.Ct. 1010, 47 L.Ed.2d 249
(1976).

Due process does not disqualify an agency decision maker merely because
of familiarity with the facts of a case. Hortonville DistHortonville Ed.Asso.
426 U.S. 48296 S.Ct. 2308, 49 L.Ed.2d 1 (1976).

Dismissalfrom medical school for academic deficiencies without a hedithg
not violatethe due process clause. Board of Curators,.@diMo. v. Horowitz,
435 U.S. 7898 S.Ct. 948, 55 L.Ed.2d 124 (1978).

Utility customers’ due process rights were violated when the utility shaetrof
vice for nonpaymentvithout advising the customers of available administrative
procedures.MemphisLight, Gas & \iter Div v. Craft,436 U.S. 198 S.Ct. 1554,

56 L.Ed.2d 30 (1978).

A fathefs acquiescence in his daugfgettesire to live with hemother in Cali
forniadid not confer jurisdiction over father in California courailko v. Califor-
nia Superior Court436 U.S. 8498 S.Ct. 1690, 56 L.Ed.2d 132 (1978).

Thedue process clause was not violated when the IRS monitored a conversation
with the defendant in violation of IRS rules. United Stat€aceres440 U.S. 741
99 S.Ct. 1465, 59 L.Ed.2d 733 (1979).

A state may not exercise quasi in rem jurisdiction over a defendant having no
forum contacts by attacking the contractual obligation of the defesdastirer
licensedin the state. Rush $avchuk444 U.S. 320100 S.Ct. 571, 62 L.Ed.2d
516(1980).

Involuntarytransfer of a prisoner to a mental hospital implicated protected lib
ertyinterests. ek v. Jones445 U.S. 480100 S.Ct. 1254, 63 L.Ed.2d 552 (1980).

Thetermination of appointed assistant public defenders, who were neither poli
cymakersnor confidential employees, solely on grounds of politiddiatfon was
adenial of 1st and 14th amendment rights. Brarkinkel,445 U.S. 507100 S.Ct.

Substantivedue process guarantees protect citizens against arbitrary action of 1287,63 L.Ed.2d 574 (1980).

government. To violate substantive due process guarantees, a decision must

involve more than simple errors in law or an improper exercise of discretion; it must
shockthe conscience. Eternalist Foundation, In€ity of Platteville, 225 Wis.
2d 759 593 N.W2d 84(Ct. App. 1999), 98-1944.

A criminal proceeding may be conclusive against a 3rd party only if the 3rd party
andcriminal defendant have digient identity of interest sthat in the prior pro
ceeding the 3rd party had a full opportunity to fairly adjudicate the i¢saesg
to the conviction. If not, the 3rd partylue processghts would be violated by
the application of issue preclusion. Paige K.BSteven G.B226 Ws. 2d 210594
N.W.2d370(1999), 97-0873.

A deprivation of the due process right of a fair warruag occurnot only from

vaguestatutory language, but also from unforeseeable and retroactive interpreta

tion of that statutory language. ElectioBeard v Wisconsin Manufacturers &
Commerce227 Ws. 2d 650597 N.W2d 721(1999), 98-0596.

Segregatiorconfinement of a prisoner without prior hearing may violate due
processf postponement of procedural protections is not justified by apprehended
emergencyconditions. Hughes Rowe 449 U.S. 5101 S.Ct. 173, 66 L.Ed.2d 163
(1980).

Whenan accident involving only tonsin residentsccurred in Wisconsin,
thefact that the decedent had been employediimesota conferred jurisdiction
on Minnesota courts and Minnesota insuralagewas applicable. Allstate Ins. Co.
v. Hague 449 U.S. 302101 S.Ct. 633, 66 L.Ed.2d 521 (1981).

A statute that required a putative father in a paternity suit to pay for talsisd
denied due process to indigent putative fathers. LittRireater452 U.S. 1101
S.Ct.2202, 68 L.Ed.2d 627 (1981).

Due process does not requia@pointment of counsel for indigent parents in
everyparental status termination proceeding. LassitBept.of Social Services,

Theretroactive application of a substantive statute must meet the test of due pro 452U.S. 18 101 S.Ct. 2153, 68 L.Ed.2d 640 (1981).

cessdetermined by balancing the public interest served by retroactive application

againstthe private interests that are overturnédeiman v American National
Property& Casualty Co2000 WI 83236 Ws. 2d 41, 613 N.W2d 160 99-2554.
The imposition of liability without fault, even when the statute imposes punitive

A life prisonerhad no due process right to a statement of reasons why the board
did not commute his life sentence. Connecticut Board of Pard@nsnschat452
U.S.458 101 S.Ct. 2460, 69 L.Ed.2d 158 (1981).

An ordinance regulating the sale of drug paraphernalia was constitutional. Hof

sanctionsdoes not in itself violate due process. Statutes that are within the police fman Estates vFlipside, Hofman Estates455 U.S. 489102 S.Ct. 186, 71
powerof the state may impose even criminal liability on a person whose acts violate L.Ed.2d362 (1982).

the statute, even if the person did not intend to do so. Grassadmans Food
Market, Inc.2002 WI App 295259 Wis. 2d 181655 N.W2d 718 01-1746.

A parent who haa substantial relationship with his or her child has a fundamen
tal liberty interest in parenting the child. It is fundamentalifair to terminate
parentalrights based solely on a parenstatus as a victim of incesMonroe
CountyDHS v Kelli B. 2004 WI 48271 Wis. 2d 51678 N.W2d 831 03-0060.

Revocatiorof probation for failure to pay a fine, withoutlatermination that the
probationehad not made laona fide dbrt to pay or that alternate forms of punish
mentdid notexist, denied due process and equal protection. Bear@svogia,
461U.S. 660 103 S.Ct. 2064, 76 L.Ed.2d 221 (1983).

Notice by publication did not satisfy due process requirements in a tax sale.
MennoniteBoard of Missions vAdams 462 U.S. 791103 S.Ct. 2706, 77 L.Ed.2d

Thedue process clause of the 14th amendment includes the fundamental right180(1983)_

of parents tanake decisions concerning the care, custaag control of their chil
dren,including the right to direct the upbringing and education of childreter

their control, but that right is neither absolute nor unqualified. Parents do not have

afundamental right to direct how a public school teaches their ehildl dictate

the curriculumat the public school to which they have chosen to send their child.
Larsonv. Burmaster2006 WI App 142295 Wis. 2d 333 720 N.w2d 134
05-1433.

A minority set-aside program violated due process. Richmo@dogon Co.
488U.S. 469109 S.Ct. 706102 L. Ed. 2d 8541989).

Abortion restrictionscomplied with constitutional protections. eWster v
ReproductiveHealth Sen492 U.S. 490109 S.Ct. 3040,06 L. Ed. 2d 4101989).

Assumingthat a competent person has a constitutional right to refuse treatment,
a state may require clear and convincigdence that an incompetent patient
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desiredwithdrawal of treatment. CruzanDirector Mo. Health Dept497 U.S.
261, 110 S.Ct. 2841111 L. Ed. 2d 2241990).

Substantivedue process is not violated by a policécef who causes death
throughdeliberate or reckless intifence to life in a high speed chase aimed at

PREAMBLE, WIS. CONSTITUTION

Free speech; libel. SecTion 3. Every person may freely
speak,write and publish his sentiments alt subjects, being
responsiblefor the abuse of that right, and no laws shall be

apprehending suspect. Only a purpose to cause harm unrelated to the legitimate passedo restrain or abridge the liberty of speeclofhe press.

objectof arrest satisfies the element of arbitrary conduct shocking to the conscience

necessaryor a due process violation. County of Sacrament@wis,523 U.S.
833 118 S.Ct. 1708140 L. Ed. 2d 10481998).

In lieu of exclusive reliance on a judggdersonal inquiry into hisr her actual
bias,or on appellate review of the judgeletermination respectirgtual bias, the

dueprocess clause has been implemented by objective standards that do not requiri

In all criminal prosecutions or indictments for libel, the truth
may be given in evidence, and if it shall appear to the jury that
the matter chaged as libelous be true, and was publishét
good motives and for justifiableends, the party shall be

proof of actual bias. In defining these standards the U.S. Supreme Court has asked@cquitted;and the jury shall have the right to determine the law

whetherunder a realistic appraisal p$ychological tendencies and human weak
nessthe interest posesich a risk of actual bias or prejudgment that the practice

mustbe forbidden if the guarantee of due process is to be adequately implemented.

Capertorv. A. T. MasseyCoal Co.556 U.S. 868129 S. Ct. 2252175 L. Ed. 2d
753(2009).

andthe fact.

FREE SPEECH

A city can validly prohibit picketing private homes when the subject of the pick
etinghas no relationship to any activity carried on therauWatosav. King, 49

_ Thereis aserious risk of actual bias, based on objective and reasonable-percep Wis. 2d 398182 N.W2d 530(1971).
tions,when a person with a personal stake in a particular case had a significantand 5 journalist has a constitutional right to the privilege not to disclose sources of

disproportionaténfluence in placing the judge on a case by raising funds or-direct
ing the judges election campaign whildhe case was pending or imminent. The
inquiry centers on the contributiafelative size in comparison to the total amount

informationreceived in a confidential relationship, but when such confiderice is
conflict with the publics overriding need to kngwt mustyield to the interest of
justice. The state need noffiafatively demonstrateroof of compelling need or

of money contributed to the campaign, the total amount spent in the election, and|ack of an alternative method of obtaining the information sought when the crimes

the apparent ééct the contribution had on the outcome of the electidether
campaigncontributions were a necessary andisight cause of a judggVictory

is not the proper inquiryDue process requires an objective inquiry into whether
the contributots influence on the election under all the circumstances woigid of

a possible temptatiato the average judge to lead the judge not to hold the balance
“nice, cleay and true.” Caperton . T. Massey Coal C&56 U.S. 868129 S. Ct.
2252 175 L. Ed. 2d 7532009).

It is not a violation ofhe due process clause to tow an illegally parked car without
first giving the owner notice and opportunitytie heard regarding the lawfulness
of the towing. Sutton.\City of Milwaukee 672 F2d 644(1982).

A village boards denial of an application for a liquor license did not deprive the
applicantof either liberty or propertyScott v Village of Kewaskum786 F2d 338
(1986).

A teachers dleged de factotenue is rot a potectel propery interest Liberty
interestsare dscussed Severs v X. Schod Dist. No. 1, Tony, Bc. 429 F Supp 477
(1977).

A sherif violated a tenard’ protectible property interest by executing a stale writ
of restitution. V@If-Lillie v. Kenosha CtySherif, 504 F Supp. 1(1980).

Onecannot have a constitutionally protected interest solely in a state law proce
dure; a separate property interest must also be present. Molg@andhof Cale
donia,527 F Supp. 10731981).

Demonrum andhe dirty dance: reconsidering government regulation of live sex
entertainmenafter California vLa Rue. 1975 WLR 161.

Reasonableorporal punishment by schooffiofal over parental objection is
constitutional. 1976 WLR 689.

Proceduratiue process in public schools: The “thicket” of Godsopez. 1976
WLR 934.

Impartial decisionmaker—authority of school boarditsmiss striking teachers.
1977WLR 521.

Propertyinterest—governmengémployment—state law defines limitation of
entitlement. 1977 WLR 575.

MISCELLANEOUS

An adult bookstore has no right to protect the privacy rights of its custimers
apublic, commercial establishment. City News & NoveltZity of Waukesha,
170 Ws. 2d 14487 N.w2d 316(Ct. App. 1992).

A narrowly drawn anti—cruising ordinance did not violate the right to assemble
or travel. Scheunemann @ity of West Bend 179 Ws. 2d 469507 N.W2d 163
(Ct. App. 1993).

Theright to intrastate travel, including the right to move aboutsomeighbor
hoodin an automobile, is fundamental, but infringements on the right are rot sub
jectto strict scrutiny Cruising ordinances, reasonable in time, place and manner
do not violate this right. Brandmiller Arreola,199 Ws. 2d 528544 N.W2d 849
(1996),93-2842.

A father who intentionally refused to pay child support could, as a condition of
probation,be required to avoid having another child, unless he showed that he
couldsupport that child and his current childrén light of the defendarst'ongoing
victimization of his children and record manifesting his disregard for thethasv
conditionwas not overly broad and was reasonably related to the defenedat’
bilitation. State v Oakley 2001 WI 103 245 Wis. 2d 447 629 N.Ww2d 20Q
99-3328.

Banishmenfrom a particular place is not a per se violation of the right to travel.
Thereis no exact formula for determining whether a geographic restrictiaris
rowly tailored. Each case must be analyzed on itsfaats, circumstances, and
total atmosphere to determine whether the geographic restriction is narrowly
drawn. Predick v O’Connor 2003 WI App 46260 Ws. 2d 323660 N.w2d 1,
02-0503.

In order for a putative biological father to have tleeessaryoundation for a
constitutionallyprotected liberty interest in his putative paterriy would have
to have taken &ifmative steps to assume his parental responsiblilities for the child.
RandyA. J. v Norma |. J2004 WI 41270 Ws. 2d 384676 N.W2d 452 02—-0469.

Putativefathers right to custody of his child. 1971 WLR 1262.

Slavery prohibited. SecTion 2 There shall be neither
slavery,nor involuntary servitude in this state, otherwise than
for the punishment of crime, whereof the party shall have been
duly convicted.

involved and the prevention of repetition of those crimes constitute a compelling
need. State.\Knops,49 Ws. 2d 647183 N.W2d 93(1971).

Only thatportion of an obscenity ordinance defining obscenifgath—Memoirs
termsis unconstitutional, and the remainder is a viabfecéfe ordinance when
supplementedy the supremeourt's Chobotobscenity definition “community
standards'tefinition. Madison vNickel,66 Ws. 2d 71223 N.W2d 865(1974).

Prohibitingthe solicitation of prostitutes does not violate the right of free speech.
Shillcuttv. State,74 Wis. 2d 642247 N.W2d 694(1976).

Whena radio talk show announcer was fired for allowing &ikw guests to
slandeminorities, the announcarright of free speech was not infringed. Augus
tinev. Anti-Defamation Lg. B'nai B'rith75 Ws. 2d 207249 N.W2d 547(1976).

Whenthe record did not indicate that a tenant union provided inadequate; unethi
cal, or complex legal advice tenants, the tenant unigrihnformation service was
protectedby freespeech guarantees. HoppeMadison,79 Wis. 2d 120256
N.W.2d 139(1977).

Thepublic's right to be aware of all facts surrounding an issue does not interfere
with the right of a newspaper to rejecivertising. Ws. Assoc. of Nursing Homes
v. Journal Co92 Ws. 2d 709285 N.W2d 891(Ct. App. 1979).

Procedures to determine whether a journalist may properly invoke pritdlege
preventdisclosure of confidential sources set. Green Bay Newspagarcuit
Court,113 Ws. 2d 41, 335 N.W2d 367(1983).

Theright of free speech applies against state action, not private action. Jacobs
v. Major, 139 Wis. 2d 492407 N.W2d 832(1987).

Newsgatherers have no constitutional rightaotess to disaster scenes beyond
thataccorded the general public. City of Oak Credking, 148 Ws. 2d 532436
N.W.2d 285(1989).

Commercialspeech is protected by the 1st amendment. The government must
showthat a restriction directlgdvances a substantial interest for it to be constitu
tional. City of Milwaukee vBlondis,157 Ws. 2d 730460 N.W2d 815(Ct. App.
1990).

A sentence based on an activity protected by the 1st amendment is constitution
ally invalid, but when a sfi€ient link to criminal activity is shown, the activity is
no longer protected. State ¥E.B.161 Ws. 2d 655469 N.Ww2d 192(Ct. App.
1991).

Although music is accorded a presumption of being protected speech, an ordi
nanceprohibiting all unreasonable noise was not an unconstitutionally vague
encroachmenon free speech. City of MadisonBauman 162 Ws. 2d 66Q 470
N.W.2d 296 (1991).

An employees free speech rights were not violated when the empbypeed
for confidentiality and discipline clearly outweighed the emplayegeérest in dis
closingconfidential information. Barnhill.\Board of Regent4,66 Ws. 2d395
479N.W.2d 917(1992).

The 1st amendment rights @imates are subject to limitation and regulation.
Interceptionand withholding of inter-inmate correspondence was reasonable.
Yoderv. Palmeri, 177 Ws. 2d 756502 N.Ww2d 903(Ct. App. 1993).

Whethera restriction on nude dancing is overbroad depends on whether the ordi
nanceis tageted at curbing only harmful secondarfgefs of exotic clubs. Fond
du Lac County vMentzel,195 Ws. 2d 313536 N.W2d 160(Ct. App. 1995),
94-1924.

The states power to ban the sale of alcoholic beverages under the 21st-amend
ment includes the lesser power to ban nude dancing on premtises alcohol is
served. Schultzv. City of Cumberland] 95 Ws. 2d 554536 N.W2d 192(Ct. App.
1995),94-3106.

Restrictionaupon the free speech rights of inmates are discussed. Loffiagv
ler, 204 Wis. 2d 196554 N.W2d 841(Ct. App. 1996), 95-2304.

A zoning ordinance that did not set aside any area where an adult bookstore
would be allowed wagnpermissible. dwn of Wayne v Bishop,210 Ws. 2d 218
565N.W.2d 201(Ct. App. 1997), 95-2387.

A public nudity ordinance will meet a challenge that faisially overbroad if
it is drafted in a manner that addresses the secondlerisedf adult entertainment
without sufocating protected expression in a real and substantial mabmenge
Managementv. Town of Trenton,219 Ws. 2d 13 580 N.W2d 156 (1998),
96-1853.

Obscenityis, and has been, an abuse of the right to speak freely on all subjects
underthe state constitution. The breadth of protectidareél by the Wsconsin
constitutionin the context of obscenity is no greater than tHata@éd by the 1st
amendment.County of Kenosha €. & S. Management, In223 Ws. 2d 373588
N.W.2d 236(1999), 97-0642.
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PREAMBLE, WIS. CONSTITUTION

It may be appropriate tonsider context in determining whether a communica
tion “expressly advocates” the election, defeatall, or retention of a clearly iden
tified candidate or a particular vote at a referendum, within the meaninglods. 1
(16) (a) 1. Elections Board Wisconsin Manufacturers & Commer@27 Ws.
2d 650 597 N.w2d 721(1999), 98-0596.

Whenan ordinance regulates 1st amendment activities, the government nor
mally has the burden of defending the regulation beyond a reasonabletddubt,
whenprior restraints are concerned and the government action at issueeisigie
of an applicans qualifications for a business license, the city does not bear the bur
denof going to court to ééct the denial of a license, nor does it bear the burden
of proof once in court. City News & Noveltinc. v City of Waukesha231Wis.
2d 93 604 N.W2d 870(Ct. App. 1999), 97-1504.

Unfiled pretrial materials in a civil action between private parties are not public
recordsand neither the public nor the press has edl@mmon law or constitu
tional right of access to those materials. Swateael. Mitsubishi vMilwaukee
County,2000 WI 16 233 Wis. 2d 1 605 N.W2d 868 99-2810.

A town ordinance prohibiting nudity on premises operating uadetail Class
B liquor license was constitutional und@ity of Erie v Paps A.M.529 U.S.277,
120S.Ct. 1382, 146 L. Ed. 2d. 265 (2000). UrmansRown of Bradley2000 WI
App 141, 237 Ws. 2d 545613 N.W2d 905 99-2330.

Only a “true threat” is punishable under statutgminalizing threats. A true

6

A newspaper dite may be searched for evidenceaofrime even though the
newspapeis not suspected of a crime. ZurcheBtanford Daily436 U.S. 547
98 S.Ct. 1970, 56 L.Ed.2d 525 (1978).

The 1st amendment does not guarantee the psidianedias right of access to
sourcef information within government control. HouchinddQED, Inc.438
U.S. 1, 98 S.Ct. 2588, 57 L.Ed.2d 553 (1978).

Publicemployee private, as well as public, speech is protected. GiviMasty
ernLine Consol. SchodDist.439 U.S. 41099 S.Ct. 693, 58 L.Ed.2d 619 (1979).

Thepress and public have no constitutional right to attend a pretrial suppression
hearingwhen the defendant demands a closed hearing to avoid prejpdioiat
ity. Gannett Co. .vDePasquale443 U.S. 36899 S.Ct. 2898, 61 L.Ed.2d 608
(1979).

A public utility had the free speech right to enclose with bills inserts discussing
controversialssues of public policyConsolidated Edison Public Service Com
mission,447 U.S. 530100 S.Ct. 2326, 65 L.Ed.2d 319 (1980).

For restrictions on commercial speech to starmmmstitutional challenge, the
restrictionmust not be more extensive than is necessary to serve the govesnment’
interests. Central Hudson Gas ®Public Service Commission of Nevoik, 447
U.S.557, 100 S.Ct. 2343, 65 L.Ed.2d 341 (1980).

A town board was restrained from disaiag its police chief until the issue of

threatis astatement that a speaker would reasonably foresee that a listener wouldimpermissibleconsideration of the chief political activities was resolved. Kuhl

reasonably interpret as a serious expressi@pefrpose to inflict harm, as distin
guishedfrom hyperbole, jest, innocuous talk, expressions of political views, or

mannv. Bloomfield Township,521 F Supp. 12421981).
An ordinance prohibiting a live dancing exhibition violated the free speech

othersimilarly protected speech. It is not necessary that the speaker have the abilityclause. Schad vMount Ephraim452 U.S. 61101 S.Ct. 2176, 68 L.Ed.&¥1

to carry out the threat. StateRerkins2001 WI 46243 Ws. 2d 141626 N.W2d
762, 99-1924.
Application of the disorderly conduct statute speech alone is permissible

(1981).
A statute that prohibits placing unstamped mailable matter in angdmrved
by the U.S. postal service does not violate the free speech clause. U.SS@wostal

underappropriate circumstances. When speech is not an essential part of anyice v. Greenbugh Civic Assn.453 U.S. 14, 101 S.Ct. 2676, 69 L.Ed.2d 517

expositionof ideas, when it is utterly devoid of social value, and when it can cause

(1981).

or provoke a disturbance, the disorderly conduct statute can be applicable. State  ap ordinance that placed substantial restrictions on billboards other than those

V. A.S.,2001 WI 48 243 Ws. 2d 173626 N.W2d 712 99-2317.

usedfor onsite commercial advertising violated the free speech cllsgome

Purelywritten speech, even if it fails to cause an actual disturbance, can consti gjz v, San Diego453 U.S. 490101 S.Ct. 2882, 69 L.Ed.2d 800 (1981).

tutedisorderly conduct, but the state has the burden to prove that the speeeh is con

stitutionally unprotectedabusive” conduct. “Abusive” conduct is conduct that is
injurious, improper hurtful, ofensive, or reproachful.True threats clearly fall
within the scope of this definition. StateDouglas D2001 WI 47 243 Wis. 2d
204,626 N.W2d 725 99-1767.

Althoughthe 1st amendment prohibigsv enforcement fitials from prosecut

ing protected speech, it does not necessarily follow that schools may not discipline

studentdor such speech. Like law enforcemerficadls, educators may not punish
studentsmerely for expressing unpopular viewpoints, butitteamendment must
beapplied in light of the special characteristics of the school environment. Schools
may limit or discipline conduct that for any reason materially disrupts classwork
or involves substantial disorder or invasmfrthe rights of others. State@ouglas

D. 2001 WI 47243 Ws. 2d 204626 N.W2d 725 99-1767.

A county public assembly ordinance that contained a 60—day adfitimge
requirementa 45—-day processing time period, a prohibition against advertising,
promoting,and selling tickets before a license was issued, a required certification
by thezoning administratpnd a license fee in excess of $100 per application was
not narrowly tailoredo achieve a significant government interest and violated the
1stamendment free speech guarantee. Sauk CouBtyrnz,2003 WI App 165
266 Wis. 2d 758669 N.W2d 509 02-0204.

The exceptionto protection for “true threats” is not limited to threats directed
only at a person or group of individuals, nor is it limitectthreat of bodily harm
or death. State.\Robert T2008 WI App 22307 Ws. 2d 488746 N.W2d 564
06-2206.

Freespeech and the state&ampaign finance law are discussed in ligiuafk-
leyv. Valea 65 Atty Gen. 145 (1976).

Carcard space on a city transit system is not a free speech forum. Lel@itsin v
of Shaker Heights}18 U.S. 29894 S. Ct. 271441 L. Ed. 770 (1974).

A flag misuse statute wamconstitutional as applied to a flag hung upside down
with a peace symbol fafed when the context imbued the display with protected
elementof communication. Spence$tate of Vishington418 U.S. 40594 S.Ct.
2727,41 L.Ed.2d 842 (1974).

Commercialadvertising is protected free speech. Bigelovinginia,421 U.S.

809 95 S.Ct. 2222, 44 L.Ed.2d 600 (1975).

Campaignexpenditure limitations unduly restrict political expression. -Con
tribution limits impose serious burdens free speech only if they are so low as to
preventcandidates and political committees from amassing the resources neces
saryfor efective advocacyBuckley v Valeo,424 U.S. 196 S.Ct. 612, 46.Ed.2d
659(1976). See also McConnellederal Elections Commissidsd0 U.S. 93
124 S. Ct. 619157 L E.2d491 (2003) (Reversed in part Bytizens United558
U.S.310 130 S.Ct. 876, 175 L.Ed.2d 753 (2010)), Randa&lorrell,548 U.S. 230
126S. Ct. 2479165 L.Ed.2d 482 (2006). Federal Election Commissit¥iscon-
sin Right to Life, Inc.551 U.S. 449127 S. Ct. 2652168 L.Ed.2d 329 (2007).
McCutcheorv. Federal Election Commission, 572 U. S. 134 S. Ct. 1434188
L.Ed.2d468 (2014).

Prior restraint of news media to limit pretrial publicity is discusdedbraska
PressAsso. v Stuart427 U.S. 53996 S.Ct. 2791, 49 L.Ed.2d 683 (1976).

A public university that provided a forum to many student groups but excluded
religiousstudent groups violated the principle that state regulation of speech should
be content neutral. Wimar v Vincent,454 U.S. 263102 S.Ct. 269, 70.Ed.2d
440 (1981).

An ordinance regulating the sale of drug paraphernalia was constitutional. Hof
fman Estates vFlipside, Hofman Estates455 U.S. 489102 S.Ct. 186, 71
L.Ed.2d362 (1982).

There are constitutional limits on the statgower tgprohibit candidates from
makingpromises in the course of an election campaign. Some promises are univer
sally acknowledged as legitimate, indeed indispensable to decisionmaking in
democracy. Brown v Hartlage, 456 U.S. 45102 S.Ct. 1523, 71 L.Ed.2d 732
(1982).

A school board discretion to determine the contents of school libraries may not
beexercised in a narrowly partisan or political manriward of Education. Wico,
457U.S. 853102 S.Ct. 2799, 73 L.Ed.2d 435 (1982).

Statesare entitledo greater leeway in the regulation of pornographic depictions
of children. New ¥rk v. Ferber458 U.S. 747102 S.Ct. 3348, 73 L.Ed.2d13
(1982).

The dischage of a public employee did not deny free speech rights, tineler
factsof the case. Connick Myers,461 U.S. 138103 S.Ct. 1684, 75 L.Ed.2d 708
(1983).

A sidewalk is a “public forum”. The prohibition of leaflets denied free speech.
U.S.v. Grace461 U.S. 171103 S.Ct. 1702, 75 L.Ed.2d 736 (1983).

The governmens substantial interest in maintaining the park inhigert of the
capitalin an attractive conditiosustained a regulation against camping or-over
night sleeping in public parks. Free speech was not denied. Cl@dnwmunity
for Creative Non-violence}68 U.S. 288104 S.Ct. 3065, 82 L.Ed.2d 221 (1984).

A school district did not violate the free speech clause by disciplining a student
for giving an ofensively lewd and indecent speech at a school asserBbljel
SchoolDist. No. 403 vFraser478 U.S. 675106 S.Ct. 3159, 92 L.Ed.Z#19
(1986).

Schooladministrators may exercise control over style ematent of student
speechin school-sponsored activities g as control is reasonably related to
“legitimate pedagogical concerns.” Hazelwo8dhool District vKuhimeier 484
U.S.260Q 108 S.Ct. 562, 98 L.Ed.2d 592 (1988).

A state may not categorically bangied, direct-mail advertising by attorneys.
Shaperov. Kentucky Bar Assr486 U.S.466 108 S.Ct. 1916, 100 L.Ed.2d 475
(1988).

A Brookfield ordinance prohibiting picketing of individuals’ residences was not
facially invalid. Frisby vSchultz487 U.S474 108 S.Ct. 2495, 101 L.Ed.2d 420
(1988).

A protestets conviction for flag desecration violated the right of free speech.
Texasv. Johnson491 U.S. 397109 S.Ct. 2533105 L. Ed. 2d 3421989).

The 1st amendment prohibits employment decisions concerning low-level pub
lic employees from being based upon political patronage. Rufapublican
Partyof lllinois, 497 U.S. 62110 S.Ct. 2729111 L. Ed. 2d 521990).

A board of education may not prevent a non-union teacher from speaking of a A public indecency statute barring public nudity and requiring dancers to wear

bargainingissue at an open meeting. Madison School Distridigconsin
EmploymentCommission429 U.S. 16797 S.Ct. 421, 50 L.Ed.2d 376 (1976).

Corporations’ free speech rights are discusgérst National Bank of Boston
v. Bellotti, 435 U.S. 76598 S.Ct. 1407, 55 L.Ed.2d 707 (1978).

The 1st amendment prohibited the prosecution of a newspappulftishing
confidential proceedings of a commission investigating judicial conduct. -Land
mark Communications, Inc..Wirginia, 435 U.S. 82998 S.Ct. 1535, 56 L.Ed.2d
1(1978).

Collectiveactivity undertaken to obtain meaningful access to courts is a-funda
mentalright protected by the 1st amendment. In re Prid8,U.S. 41298 S.Ct.
1893,56 L.Ed.2d 417 (1978).

pastiesand G-strings did not violate the right of free expression. Barr@en
Theatre, Inc501 U.S. 560111 S.Ct. 2456115 L. Ed. 2d 5041991).

Press freedom does not confer a constitutional right to disregard promises that
would otherwise be enforceable under state lAvpossible promissorgstoppel
actionfor breaching an agreement to keep a source confidential was not barred.
Cohenv. Cowles Media Co501 U.S. 663111 S.Ct. 2513115 L. Ed. 2d 586
(1991).

A county ordinance requiring permits for all parades, public assemblies, and
otherprivate uses of public property that gave the county administrator the power
to adjust permit fees to meet police expenses incident fuetimeitted activity vie
latedthe 1st amendment because the ordinance lacked narrowly drawn, reasonable,
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and definite standards guiding the administrator &edause it impermissibly
requiredan analysis of the content of the applicantessage. Forsyth County v
NationalistMovement505 U.S. 123112 S.Ct. 2395120 L. Ed. 2d 1011992).

Exclusionof “fighting words” from free speech protections did not justify a city
ordinancebanning displays thatonvey messages of racial, genderreligious
intolerance.A city may not selectively ban fighting words based on the particular
ideaexpressedR.A.V. v. St. Paul505 U.S. 377112 S.Ct. 2538120 L. Ed. 2d 305
(1992).

A city ban on newsracks for commercial publications violated the right to free
speechwhen the city failed to establish a “reasonable fit” between its legitimate
interestin safety and aesthetics and the ban. CincinnBliscovery Network507
U.S.410 113 S.Ct. 1505123 L. Ed. 2d 991993).

Denial of the use of a school building to a church seetarexhibit a film when
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school, and open to arsfudent who obtained parental consent, did not raise an
establishmentof religion violation that could to justify content-based-dis
criminationagainst the club. Good News ClulMilford Central School533 U.S.

98, 121 S.Ct. 2093150 L. Ed. 2d 1512001).

A village ordinance making it a misdemeanor to engage in door-to—door advo
cacywithout first registering with the village and obtaining a permit violated the
1stamendment. \Afchtower Bible andr&ct Society of New atk, Inc. v Village
of Stratton536 U.S. 150122 S.Ct. 2080153 L. Ed. 2d 20%2002).

With one exception, the universigySystem, as required Bputhworthfor dis-
tributing compelledfees collected from university students to student groups that
delegategunding decisions to the student government was subject ftoiesuf
limits. Southworth vBoard of Regents of the University\dfsconsin Systen807
F.3d566(2002).

anonsectarian group would have been allowed the use of the building to show a A state, consistent with the 1st amendment, may ban cross burning carried out

secularfilm on the same topic violated the right of free speech. La@hapel v
CenterMorichesUnion Free School Dist508 U.S. 384113 S.Ct. 2141124 L. Ed.
2d 352(1993).

For a government employeespeech to be protected, gpeech must be on a
matterof public concern and the employgéiterest in expressirtgmself or her
self on the matter mugtutweigh the injury the speech could cause the employer
in providing public services through its employeesatéts v Churchill, 511 U.S.

661, 114 S.Ct. 1878128 L. Ed. 2d 68§1994).See als®urkes vKlausey 185 Ws.
2d 309 517 N.W2d 502(1994).

A city’s ban on almost all residential signs violated the right of free speech. City
of LaDue v Gilleo,512 U.S. 43114 S.Ct. 2038, 129 L.Ed.2d 36 (1994).

An Ohio statute prohibiting the distribution of anonymous campaign literature
violatedthe right of free speech. Mclintyre@hio Elections Commissiof14 U.S.

334, 115 S.Ct. 151,131 L. Ed. 2d 42§1995).

The selectionof the makeup a parade is entitled to free speech protection. A
paradesponsots free speechights include the right to deny a grasiparticipation
who intends to convey a message contrary to the spsnsdurley vIrish—Amert
canGay Group515 U.S. 557115 S.Ct. 2338132 L. Ed. 2d 4871995).

A state university that funded printiagoroad range of student publications but
deniedfunding for a student religiougroups publication violated free speech
guaranteesand was not excused by the need to comply with the establishment of
religion clause. Rosenhbger v University of \irginia, 515 U.S. 819115 S.Ct.
2510,132 L. Ed. 2d (1995).

As with government employees whose employment may not be terminated for
exercisinglst amendment rights, independent contractors may not have their gov
ernmentcontracts terminated for refusing to support a political parits candi
datesor for exercising free speech rights. Board of County Commissioners v
Umbehr518 U.S. 668116 S.Ct. 2342135 L. Ed. 2d 8481996) and O’HarerTick
Servicev. Northlake 518 U.S. 712116 S.Ct. 2353135 L. Ed. 2d 8741996).

Content-neutrafize restrictiors daced on a kanne proclaimirg “Church/State
— Separaté, after it was hung in the date @pitd rotunda srved the gate’s sgnifi-
cart interesin protectirg the a@pitd from visud degradation Tha a Christmas ree
andMenord in the otunda were dlowed t remah without restriction dd ot prove
content-basediscrimination Gaylor v. Thompson939 F Supp 1363 (1996).

The constitutionality of injunctions restraining actionsdiyortion clinic protest
ersis discussed. SchenckRro—Choice Networlg19 U.S. 357117 S.Ct. 855137
L. Ed. 2d 1(1997). But se&icCullenv Coakley__ U.S.__ , 134 S.Ct. 2518,
189 L.E.2d 502 (2014).

Assessmentsigainst commodity producers under an agricultaratketing
orderto pay for the costs of generic advertising did not vidkeeproducers’ free
speeclrights. Glickman wMleman Brothers & Elliot, InG21 U.S. 457117 S.Ct.
2130,138 L. Ed. 2d 58%1997).

A public broadcasting netwosktecision to exclude from a televised debate an
independenpolitical candidate who had littlpublic support was a reasonable,
viewpoint-neutraexercise of journalistic discretion. Arkansas Educational.TV
Forbes523 U.S. 666118 S.Ct. 1633140 L. Ed. 2d 875%1998).

It is a violation of the 4th amendment for police to bring members ofi¢ua
or other 3rd persons into a home during the execution of a warrant when the pres
enceof the 3rd persons in the home is not in aid of the execution of the warrant.
Wilsonv. Layne,526 U.S. 603119 S.Ct. 1692143 L. Ed. 2d 8181999).

Generallythe 1st amendment proteetperson from being removed from public
employmenfor purely political reasons. Howeyexemptions from the patronage
dismissaban are allowed othe theory that a newly elected administration has a
legitimateinterest in implementing the broad policiew/as elected to implement
without interference from disloyal employees. Plev&erquist,195 F3d 905
(1999).

Thefinancing of student ganizations through mandatory student fees does not
violate the 1st amendment if viewpoint neutrality is the operational principal.
?oard)of Regents vSouthworth529 U.S. 217120 S.Ct. 1346146 L. Ed. 2d 193
2000).

An ordinance prohibitingoublic nudity was valid when the government’
assertednterestwas combating the secondarjeet associated with adult enter

tainmentandwas unrelated to suppression of the erotic message of nude dancing.

Eriev. Paps A.M.529 U.S. 27712@®.Ct. 1382146 L. Ed. 2d 26%2000).

A statute that makes it unlawful within regulated areas near a healfaditine
for any person to knowingly approach within eight feet of another person, without
thatpersons consent, for the purpose of passing a leaflet or handbill to, displaying
a sign to, or engaging in oral protest, education, or counseling with such other per
sonis constitutional. Hill vColorado530 U.S. 703120S.Ct. 2480147 L. Ed.
2d 597(2000)

Inmateto inmate correspondentat includes legal assistance does not receive
more 1st amendment protection than other correspond&meaw. Murphy, 532
U.S.223 121 S.Ct. 1475, 149 L.Ed.2d 420 (2001).

The 1st amendment protects speech that discloses the cohtemtillegally
interceptedelephone call when that speech was by a person not a partyrtiethe
ception. Bartnicki v Vopper 532 U.S. 514121 S.Ct. 1753149 L. Ed. 2d 787
(2001).

Speechdiscussing otherwise permissible subjects cannot be excluded from a
limited public forum, such as a school, on the grounds that it is discussed from a
religiousviewpoint. A clubs meetings, held after school, not sponsored by the

with the intent to intimidate, but aiginia statute treating any cross burning as
primafacie evidence of intent to intimidate was unconstitutional. Instead of pro
hibiting all intimidating messages, a staey choose to regulate this subset of
intimidating messages in light of crobsirnings’ long and pernicious history as a
signalof impending violence. iginia v Black,538 U.S. 343123 S. Ct. 1536155
L.E.2d535 (2003).

Regulationof charitable subscriptions, barring fees in exa¥sa prescribed
level, effectively imposes prior restraints @umdraising, and is incompatible with
the 1st amendment. Howeyany and all reliance on the percentafieharitable
donationsundraisers retain for themselves is not prohibited. While bare failure to
disclosethat informatiorto potential donors does not establish fraud, when nondis
closure is accompanied by intentionally misleading statements designed to deceive
thelistener a fraud claim is permissible. lllinois Telemarketing Associates, Inc.
538U.S. 600123 S. Ct. 1829155 L. Ed. 2d 7982003).

A regulation prohibiting the sale lifuor on the premises of adult entertainment
establishmentss constitutional if1) the state is regulating pursuant to a legitimate
governmentapower; 2) theegulation does not completely prohibit adult enter
tainment;3) the regulation is aimed embating the negativefe€ts caused by the
establishments, not the suppression of expression; and 4) the regulation is designed
to serve a substantigbvernmental interest, is narrowly tailored, and reasonable
avenue®f communication remain; or alternatively tiegulation furthers substan
tial governmental interests and the restriction is no greater than is essential to fur
therthat interest. Ber'Bar Inc. v Village of Somerse816 F3d 702(2003).

The 1st amendment requirgésat an adult business licensing scheme assure
promptjudicial review of an administrative decision denying a license. An ordi
nanceproviding that the cityg final decision may be appealed to state court pur
suantto state rules of civil procedure did not violate the 1st amendment. City of
Littleton v. Z. J. Gifts D—4, L.L.C541 U.S. 774124 S. Ct. 2219159 L. Ed 2d 84
(2004).

While a governmental employer may impose certain restraints on the speech of
its employees that would be unconstitutional if applied to the general public, the
courtshave recognized the right of employees to speak on matters unrelated to their
employmentand to speak on matters of public concern. Because a pdiaee'sf
off-duty activities were not related taaatter of public concern and were designed
to exploit his employés image, they were not protected under the 1st amendment.
SanDiego v Roe,543 U.S. 77125 S. Ct. 521160 L. Ed 2d 41@2004).

When public employees make statements pursuant to tHarabduties, the
employeesrenot speaking as citizens for 1st amendment purposes, and the consti
tution does not insulate their communications from employer discipline. Restrict
ing speech that owes its existence to a pudtiployees professional responsibili
tiesdoes not infringe anlberties the employee might have enjoyed as a private
citizen. It simply reflects the exercise of employer control over what the employer
itself has commissioned or created. Garceffieballos547 U.S. 410126 S. Ct.

1951, 164 L. Ed. 2d 68%2006).

Schoolsmay take steps to safeguard those entrusted to their care fromthpeech
canreasonably be regarded as encouraging illegal drug use. Sdimalsodlid
notviolate the 1st amendment by confiscating a pro—drug bannesuapending
the student responsibfer it. Morse vFrederick551 U.S. 393127 S. Ct. 2618
168L. Ed. 2d 2902007).

Enforcemenof a rule adopted by a statewide membership corpomatianized
to regulate interscholastic sports among its members that prohibited high school
coachedrom recruiting middle school athletes did not violdte 1st amendment.
Thereis a diference of constitutional dimension betweeles prohibiting appeals
to the public at lage and rules prohibiting direct, personalized communication in
acoercive setting. Bans on direct solicitations are more akircémduct regulation
thana speech restriction, but restrictions are limited to conduct that is inherently
conduciveto overreaching and other forms of miscondu@nnkssee Secondary
School Athletic Association vBrentwood Academyb51 U.S. 291127 S. Ct.

2489 168 L. Ed. 2d 1662007).

Offers to provide or requests to obtain child pornography are categorically
excludedfrom the 1st amendment. féfs to deal in illegal products otherwise
engagen illegal activity do not acquire 1st amendment protection when fia®of
is mistaken about the factual predicate of his or Her.ofmpossibility of complet
ing the crime because the facts were not as the defendant believed is not a defense.
U.S.v. Williams, 553 U.S. 285128 S. Ct. 1830170 L.Ed.2d 650 (2008).

Thefree speecklause of the 1st amendment restricts government regulation of
privatespeech; it does not regulate government speech. Although a park is a tradi
tional public forum for speecheand other transitory expressive acts, the display
of a permanent monument in a public park is not a form of expression to which
forum analysis applies. Instead, the placement of a permanent monument-n a pub
lic park is best vieweds a form of government speech and is therefore not subject
to scrutiny under the free speech clause of the 1st amendment. Pleasant Grove City
Utahv. Summum5b55 U.S. 460129 S. Ct. 125 172 L.Ed.2d 853 (2009).

Thegovernment may regulate corporate political speech through disclaimer and
disclosurerequirements, but it may not suppress that speech altog&ibaderal
law prohibiting corporations and unions from using their genegabury funds to
makeindependent expenditures for speech defineahdglectioneering commu
nication” or for speech expressly advocatihg election or defeat of a candidate
is unconstitutional. Citizens United Federal Election Commissios8 U.S. 310
130S. Ct. 876175 L. Ed. 2d 7582010).
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While the prohibition of animal cruelty itself has a long history in American law
depictionsof animal cruelty are not outside the reach of the 1st amendment alto

8

ArchitecturalAppearances Ordinances and the 1st Amendment. Rice. 76 MLR
439(1992).

gether. The guarantee of free speech does not extend only to categories of speech HateCrimes: New Limits on the Scope of thet Amendment. Reslef7 MLR

thatsurvive an ad hoc balancing of relative social costs and berefiesieral stat
utethat criminalized the commercial creation, sale, or possession of certain depic
tions of animal crueltywhich encompassed common depictions of ordinary and
lawful activities and required merely that the conduct be “illegal” wheralkbged
violation took place, was substantially overbroad and therefore facially invalid
underthe 1st amendment. United StateStevens559 U.S. 460130 S. Ct. 1577
176L. Ed. 2d 4352010).

A public university may condition itsfidial recognition of a student group, and
the attendantise of school funds and facilities, on thgamizations agreement to
openeligibility for membership and leadership to all students. In requiring a stu
dentreligious group, in common with all other studergaizations, to choose
betweenwelcoming all students and fming the benefits of &€ial recognition,
aschool did not transgress constitutional limitations. The 1st amendment shields
groupsagainst statprohibition of the aganizations expressive activihowever
exclusionarnythat activity may be, but a group enjays constitutional right to state
subventiorof its selectivity Christian Legal Society Chapter of Undf Califor-
nia, Hastings Collegef Law v. Martinez,561 U.S. 661130 S. Ct. 2971177 L.

Ed. 2d 838(2010).

Althoughthe 1st amendmeestablishment clause of the U.S. constitution nei
ther compels nor authorizes the University to categoricelglude funding of
activitiesrelated to worship, proselytizing, and sectarian religious instruaiibn
segregatedees, theJniversity may nevertheless be able to exclude some or all of
the activities to which it objects. The University is free to enact viewpoint neutral
rulesrestricting access to segregated fees, for it may create what is tanté&mnount
alimited public forum if the principles of viewpoint neutrality are respected. -How
ever,before excluding an activifyom the segregated fee forum pursuant to a con
tent-based distinction, the University must explain specifically whyptdicular
activity, viewed as a whole, is outside the forampurposes. Roman Catholic
Foundatiorv. The Regents of the University ofistlonsin Systen§78F Supp. 2d
1121(2008). Afirmed. 620 F3d 775(2010).

The 1st amendment shielded church members from tort liability for their speech
whenthey picketed near a soldigffuneral service and theiicket signs reflected
the churchs view that the United States is overly tolerant of sin and that God kills
Americansoldiers as punishment. Whether the amendment prohibits liability for
speechn this type of casturns lagely on whether that speech is of public or private
concernas determined by all the circumstances of the case. SnyRleelps562
U.S.__ ,131S.Ct. 1207179 L. Ed. 2d 1722011).

A state cannot creat®w categories of unprotected speech by applying a simple
balancingtest that weighs the value afparticular category of speech against its
social costs and then punishes that category of syieie¢hls the test. Whout
persuasivevidencehat a novel restriction on content, such as restrictions on sel
ling or lending “violent” video games to childreis, part of a long, if heretofore
unrecognizediradition of proscription, a legislature may not revise the judgment

415(1994).

Improving the Odds of the€entral Balancing Est; Restricting Commercial
Speechas a Last Resort. Gulling. 81 MLR 873 (1998).

Researcher-subjetgstimonial privilege. Newels and Lehman, 1971 WLR
1085.

Freedonof speech, expression and action. Hilmes, 1971 WLR 1209.

Freespeech opremises of privately owned shopping centeelsenthal, 1973
WLR 612.

Constitutional protection of critical speech and the public figure doctrine:
Retreatby reafirmation. 1980 WLR 568.

Corporate“persons” and freedom of speech: The political impaciegél
mythology. Payton and Bartlett, 1981 WLR 494.

Lamb’sChapel vCenter Mortices Union [ee School DistrictCreating Greater
Protectionfor Religious Speech Through the lllusion of Public Forumalysis.
Ehrmann.1994 WLR 965.

The Journalisg Privilege. Kassel. 8/ Law Feb. 1996.

ThePrice of Free SpeecRegents.\Southworth.Furlow Ws. Law June2000.

LIBEL

Theburden of proof and determination of damages in libel cases is discussed.
Daltonv. Meister 52 Ws. 2d 173188 N.W2d 494(1971).

In a libel action involving a public figure or a matter of public concerndéfien
dantis entitled to the “clear and convincing” burden of prand also to a finding
of the type of malice involved. Polzinkelmbrecht54 Wis. 2d 578196 N.Ww2d
685(1972).

In determining punitive damages in libel cases, it is relevasurisider the max
imum fine for a similar diense under the criminal code. owiak v Local 1111
of UE,57 Wis. 2d 725205 N.W2d 369(1973).

The executive committee of the medical stffa private hospital is not a quasi—
judicial body so as to renderletter to it privileged. DiMiceli.\Klieger, 58 Ws.
2d 359 206 N.w2d 184(1973).

“Public figure” is defined. The constitutional protectionsnefvs media and
individual defamers are discussed. Dennilertz,106 Ws. 2d 636318 N.W2d
141(1982).

A private citizen may become a public figure regarding a particular issus that
of substantial public interest and must prove actual malice to piavailibel
action. Weigel v Capital Tmes Co.145 Ws. 2d 71 426 N.W2d 43(Ct. App.
1988).

Judicialor quasi-judicial proceedings are protected by absolute privilege, sub
jectto 2 restrictions: 1) the statement must be in a procedural context recognized
as privileged; and 2) it must be relevant to the matter under considergealy.

of the American people, embodied in the 1st amendment, that the benefits of itsv. Lutz, 150 Ws. 2d 643444 N.W2d 58(Ct. App. 1989).

restrictionson thegovernment outweigh the costs. BrowiEntertainment Mer
chantsAssociation, 564 U.S. _ 180 L. Ed. 2d 708131 S. Ct. 27292011).

A fire department captain with considerable power and discretion is a pfiblic of
cial who must meet the malice requiremebefendant firefighters had a common

The 1st amendment does not permit a public-sector union to adopt proceduresjay privilege to comment in writing on the captaititness for dice. Miller v.

thathave the ééct of requiring objecting nonmembers to lend the union money to
be used for politicalideological, and other purposes not germane to collective bar
gaining. The lstamendment does not allow a public—sector union to require
objectingnonmembers to pay a special fee or dues inctéasés levied to meet
expensesor the purpose of financing the unismolitical and ideological activities
thatwere not disclosed when taenount of the regular assessment was set. Knox
v. SEIU, Local 1000, 567 U.S. ___, 132 S.Ct. 2277, 183 L.Ed.2d 281 (2012).

A public employer may choose not to hire a particular applicantfonpartisan
positionbecause of the applicastistory of partisan political activityThis isan
appropriateexception to the general rule that public employers may not make
employmentecisions on the basis of protected 1st amendment activities: How
ever,an applicans political afiliation and the applicarg’history of partisan activi
tiesare two distinct considerations. Albers—AnderBacan905 F Supp. 2d 944
(2012).

Thefederal statute at issue in this case imposed two types of limits on campaign

contributions: 1) base limits that restribbw much money a donor may contribute

to a particular candidate or committee, and 2) aggregate limits that restrict how
muchmoney a donor may contribute in total to all candidates or committees. Base
limits were previously uphelds serving the permissible objective of combatting
corruption. The aggregate limits do little, &nything, to address that concern,
while seriously restricting participation in the democratic process.a@jgeegate
limits are therefore invalid under thst amendment. McCutchearFederal Elec

tion Commission, 572 U. S. _ 134 S. Ct. 1434188 L. Ed. 2d 4682014)

A Massachusetts act that made étiene to knowingly stand on a public way or
sidewalk within 35 feet of an entrancedriveway to any reproductive health care
facility violated the 1st amendment. Although the act was content neutral, it was
not narrowly tailorecbecause it burdened substantially more speech than was nec
essanyto further the governmestlegitimate interests. McCullenCoakley 573
U.S.__ (2014).

Behind the Curtain of Privacy: How Obscenity Law Inhiltits Expression of
Ideas About Sex and Gendédreterson. 1998 WLR 625.

Testimonial privilege of newsmen. Baxtéb MLR 184 (1972).

Academic freedom; some tentative guidelines. Keith, 55 MLR 379 (1972).

Protection of commercial speech. 60 MLR 138 (1976).

Zurcher: third party searches and freedom of the pt@astrell. 62 MLR 35
(1978).

A newspaper cannot constitutionally be compelled to publighid advertise

Minority Brotherhood158 Wis. 2d 589463 N.W2d 690(Ct. App. 1990).

If a defamation plainfifis a public figure, there must be proof of actual malice.
Thedeliberate choice of one interpretation of a number of possible interpretations
doesnot create a jury issue attual malice. The selective destruction by a defend
antof materials likely to be relevant to defamation litigation allows an inference
thatthe materials would have provided evidence of actual malioegefisonv.
Journal/Sentinelnc. 210 Wis. 2d 524563 N.W2d 472(1997), 95-1098.

For purposes of libel laya “public figure” who must prove malice includes a
persorwho by being drawn into or interjecting himself or herself into a publie con
troversybecomes a public figure for a limited purpose because of involvement in
the particular controversyvhich status can be created without purposeful or volun
tary conduct by théndividual involved. Erdmann.\8F Broadcasting of Green
Bay, Inc. 229 Ws. 2d 156599 N.W2d 1(Ct. App. 1999), 98-2660.

A “public dispute” is nosimply a matter of interest to the public. It must be a
realdispute, the outcome of whichets the general public in an appreciable.way
Essentiallyprivate concerns do not become puldantroversies because they
attractattention; their ramifications must be felt by persons who are not direct par
ticipants. Maguire v Journal Sentinel, InR000 WI App 4232 Ws. 2d 236605
N.W.2d 881, 97-3675.

In defamation cases, circuit courts should ordinarily decide a pending rtwtion
dismissfor failure to state a claim before sanctioning a party for refusing to dis
closeinformation that would identify otherwise—anonymous members ofgas or
nization. Lassa vRongstad2006 WI 105294 Ws. 2d 187718 N.W2d 673
04-0377.

Actual malice requires that the allegedly defamatory statement be made with
knowledgethat it was false or with reckless disregard of whether it was false or not.
Actual malice does not mean bad intent, ill-will, or animus. Repgqatblication
of a statement after being informed that the statement wagié@sanot constitute
actualmalice so long as thepeaker believes it to be true. Actual malice cannot be
inferredfrom the choice of one rational interpretation of a speech er
Donohoov. Action Wisconsin, Inc2008 WI 56309 Wis. 2d 704750 N.w2d 739
06-0396.

The plaintiff was a public figure for afpurposes when he was involved in highly
controversialand newsworthy activities while in publicfiek; the publicity and
controversysurrounding these events continued well after the ternficé @nded;
the plaintiff remained in the news after leavindicé as a result of new develop
mentsin the various inquiries into hisfafial conduct; and he had a connection with
anothemublic oficial in the news. Biskupic.\Cicero,2008 WI App 17,313 Ws.

mentdesigned to be an editorial response to previous newspaper reports. 64 MLRyy 225 756 N.W2d 649 07-2314.

361(1980).

In general, the destruction of notes allows an inferématethe notes would have

Grantingaccess to private shopping center property for free speech purposes onprovided evidence of actual malice, but this rule is not absolute. Because the plain

the basis of a state constitutional provision does not violate dsvfeteral consti
tutional property rights or first amendment free speech rights. 64 MLR 507 (1981).

Firstamendment and freedom of press: A revised approach to markeiplace
ideasconcept. Gary72 MLR 187 (1989).

tiff had notshown any way the destroyed notes might show actual malice, the
destructionof the noteglid not create a material factual dispute preventing sum
mary judgment. Biskupic .vCicero,2008 WI App 17, 313 Ws. 2d 225756
N.W.2d 649 07-2314.
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The elements of a defamatory communication are: 1) a $#sement; 2) com
municatedby speech, conduct, @m writing to a person other than the person
defamedand 3) the communication is unprivileged and is defamatatyis, tends
to harm ones reputation so as to lower himtwr in the estimation of the commu
nity or to deter third persons from associating or dealing with him ofTier state
mentthat is the subject of a defamation action need not be a diiewiagibn, but
mayalso be an implication. efry v Journal Broadcast Corporati@913 WI App
130, 351 Wis. 2d 479840 N.W2d 255 12-1682.

In a defamation action brought by a private figure against a media defendant, the

plaintiff has the burden of proving that tgeech at issue is false; this requirement
Isimposed in order to avoid the chillindegt that would be antithetical to the 1st
amendment'protection of true speech on matters of public conceerry V. Jour

nal Broadcast Corporatio2013 WI App 130351 Wis. 2d 479840 N.W2d 255
12-1682.

Statelibel laws are preempted by federal labor lawshe extent statements
madewithout knowledge of falsity or reckless disregard for truth are at issue. Old
DominionBr. No. 496, Nat. Asso., Letter Car Austin,418 U.S. 26494 S. Ct.
2770 41 L. Ed. 2d 7451973).

A public figurewho sues media companies for libel may inquire into the editorial
processesf those responsible when proof of “actual malice” is required for trecov
ery. Herbert vLando,441 U.S. 15399 S.Ct. 1635, 60 L.Ed.2d 3 (1979).

“Public figure” principle in libel cases is discussadiolston v Readels Digest
Assn.,Inc.443 U.S. 15799 S. Ct. 270161 L. Ed. 2d 45@1979).

Defamation law of Wsconsin. Brody65 MLR 505 (1982).

Limitationson damages awarded publidicifls in defamation suits. Kampen,
1972WLR 574.

A Misplaced Focus: Libel Law andi¥¢onsins Distinction Between Mediand
NonmediaDefendants. Maguire. 2004 WLR 191.

Right to assemble and petition. SscTion4. The right of

PREAMBLE, WIS. CONSTITUTION

Requiringthe payment of a jury fee did not violate the right to a trial by. jury
Countyof Portage vSteinpreis104 Ws. 2d 466312 N.W2d 731(1981).

The right to 12-member jury can only be waived personallthbgefendant.
Statev. Cooley 105 Wis. 2d 642315 N.W2d 369(Ct. App. 1981).

Theright to a jury trial does not extend to equitable actidthswever defendants
who are required to plead legal counterclaims in equitable actions or lose those
claims are entitled to a jury trial of their claims. Green SpFagns v Spring
GreenFarms, 172 Ws. 2d 28492 N.W2d 392(Ct. App. 1992).

Useof collateral estoppel to prevent a civil defendant from testiffiaghe did
notcommitan act when in an earlier criminal trial the defendant was convicted by
ajury of committing the act did not deny the defendanght to a jury Michelle
T. v. Crozier 173 Ws. 2d 681495 N.w2d 327(1993).

Whencollateral estoppel compels raising a counterclaiemiequitable action,
thatcompulsion does not resulttine waiver of the right to a jury trial. Norwest
Bank v Plourde185 Ws. 2d 377518 N.W2d 265(Ct. App. 1994).

Thereis neither a statutory nor a constitutional right to have all parties identified
to a jury, but as a proceduralle the court should in all cases apprise the jurors of
thenames of all the parties. StoppleworthiRefuse Hideawaync.200 Wis. 2d
512,546 N.W2d 870(Ct. App. 1996), 93-3182.

A party has a constitutional right to have a statutory claim tried to avjuep:

1) the cause of action created by #tatute existed, was known, or recognized at
commonlaw at the time of the adoption of thesabnsin Constitution in 1848; and
2) the action was regarded as at law in 18¥#lage Food & Liquor Mart vH &

S Petroleum, Inc2002 W1 92 254 Wis. 2d 478647 N.W2d 177 00-2493.

This section distinguishes the respective roles of judge and ljoipes not cur
tail thelegislative prerogative to limit actions temporally or monetafillaurin v
Hall, 2004 WI 100274 Wis. 2d 28682 N.W2d 866 00-0072.

While a defendant has a right to a jury trial ioial case, there is no vested right
underart. |, sec. 5, to the manner or time in which tigiit may be exercised or
waived. These are merely procedural matters to be deterrbinéiv Phelps v
Physiciandnsurance Company of ig¢onsin, Inc2005WI 85,282 Wis. 2d 69698

the people peaceably to assemble, to consult for the commonN.w.2d 643 03-0580.

good,and to petition the government, or any department thereof
shallnever be abridged.

Thenational democratic party has a protected right of political association and
may not be compelled to seat delegates chivsan open primary in violation of
the party’s rules. Democratic Party of U.S.Wisconsin450 U.S. 107101 S.Ct.
1010,67 L.Ed.2d 82 (1981).

A narrowly drawn anti—cruising ordinance did not violate the right to assemble
or travel. Scheunemann @ity of West Bend179 Ws. 2d 469 507 N.w2d 163
(Ct. App. 1993).

Theright to intrastate travel, including the right to move aboutsameighbor
hoodin an automobile, is fundamental, but infringements on the right are rot sub
ject to strict scrutiny Cruising ordinances, reasonable in time, place, and manner
do not violate this right. Brandmiller ¥Arreola,199 Ws. 2d 528544 N.W2d 849
(1996),93-2842.

The legislature cannot prohibit an individual from entering the capitol or its
grounds. 59 Atty. Gen. 8 (1970).

Section947.06, 1969 stats., which prohibits unlawdssemblies, is constitu
tional. Cassidy vCeci,320 F Supp. 2231970).

In order to deem thdllage Foodtest satisfied, there need not be specific identity

" betweerthe violation at bar and an 1848 cause of action, so long as there was an

1848action that only dfrs slightly and is essentially a counterpart to the current
cause.To the extent that the 1849 statutes recognize broad causes of adtiwih for
forfeitures,they are insticient to support a demarfdr a 12 person jury in every
forfeitureaction. Dane County. WicGrew 2005 WI 130285 Wis. 2d 519699
N.W.2d 890 03-1794. See also StateSechweda2007 WI 100303 Ws. 2d 353
736N.W.2d 49 05-1507.

A party's waiver of theight of trial by jury need not be a waiver in the strictest
senseof that word, that is, an intentional relinquishment of a known right. Instead,
a party may waive the right of trial by jury by failing to assert the right timely or
by violating a law setting conditions on the pastgxercise of the jury trial right.
Raov. WMA Securities,Inc. 2008 WI 73 310 Ws. 2d 623 752 N.W2d 220
06-0813.

It lies within the circuit cours discretion to determine the appropriate procedure
for deciding factual issues in defajutigment cases and that the defaulting party
thereforehas no right of trial by jury The circuit court did not violate the defen
dant’sright of trial by jury under Art. I, s. 5 when it denied the defendanttion
for a jury trial on the issue of damages. The defendant waived its right of trial by
jury in the manner set forth in ss. 804.12 and 806.02 by violating the circuiscourt’

As with the Speech Clause, to show that an employer interfered with rights under giscoveryorder and by incurring a judgment by defad®ao v WMA Securities,
the Petition Clause, an employee, as a general rule, must show that his or her speeqfic. 2008 Wi 73310 Wis. 2d 623752 N.W2d 220 06-0813.

was on a matter of public concern. The right of a public employee undeetitien
Clauseis a right to participate as a citizen, throggtitioning activity in the deme
craticprocess. It is not a right to transform everyday employment disputes into
mattersfor constitutional litigation in the federal courts. BullcomingNew Mex
ico,564 U.S. __ 131 S. Ct. 2705180 L. Ed. 2d 61@2011). See also Wiams
v. lllinois, 567 U.S. __ 132 S. Ct. 2221183 L. Ed. 2d 892012)

2011Act 10's various restrictions, in their cumulativéeet, do not violate union
member’sassociational rights. The 1st amendment does not require théostate
maintainpolicies that allow certain associations to thrive. For the most part, the

Bill of Rights enshrines negative liberties. It directs what government may not do

to its citizens, rather than what it must do for them. Laborers Local 236, AFL-CIO
v. Walker, 749 F 3d 628(2014).

Wisconsin,a Constitutional Right tntrastate Tavel, and Anti—Cruising Oreli
nances.Mode. 78 MLR 735 (1995).

Trial by jury; verdict in civil cases.  SecTioN 5. [As
amendedNov 1923 The right of trial by jury shall remain invio
late, and shall extend to all cases at law without regartie¢o
amountin controversy; but a jury trial may be waived by the par
tiesin all cases inhe manner prescribed by lalrovided, how
ever,that the legislature mafrom time to time, by statute pro

Comparingthe purpose underlying the modern statute to the purpose underlying
its alleged common law counterpart will be helpful in applying the first prong of
the\illage Foodtest. Harvot vSolo Cup Compan2009 WI 85320 Ws. 2d 1,

768 N.Ww2d 176 07-1396.

An implied statutory right to trial bjury in situations where the legislature has
not prescribed such a right and where the constitution doesforat sdich a right
would open a can of worms. Statutes vary widelyd hoc judicial discoverpf
implied statutory rights to trial bjury would not yield a meaningful legal test that
couldcarry over from case to case, but would instead invite ad gomant when
everthe statutes are silent. HarvotSolo Cup Companp009 WI 85 320 Wis.
2d 1,768 N.w2d 176 07-1396.

A jury trial is not constitutionally required in the adjudicative phase of a state
juvenile court delinquency proceeding. McKeivelRennsylvania403 U.S.528

Jurorintoxicationis not an external influence about which jurors may testify to
impeacha verdict. &nner vUnited States}83 U.S. 1071987).

A statute that creates a cause of action with an essential counterpart at common
law becomes no less an essential counterpart simply because it addresses a nar
rower range of practices. If the legislature focuses and directs the principles of
commonlaw fraud to a specific realm it does not stifitigant of his or her right
to a jurytrial when it would otherwise exist. Otherwise, a legislative enactment
clearlymodeled on a common law cause of action but applied to a specific context
would carry no right to a jury trial. State Abbott Laboratorie2012 WI 62341
Wis. 2d 510816 N.W2d 145 10-0232.

vide that a valid verdict, in civil cases, may be based on the votes

of a specified number of the jurpot less than five-sixths
thereof.[1919 J.R. 58; 1921 J.R. 17 A; 1921 c. 504; \nbb&
1922

Note: See also the notes to Article I, Section 7—Juryriél and Juror Quali-
fications for notes relating to jury trials in criminal cases.

Whena juror is struck after the trial has commenced, a litigant canmetibeed
to proceed with 1 jurors in a civil case. The trial court must deckaraistrial or
granta nonsuit withthe right to plead overlt was error to grant a nonsuit and then
directa verdict for the defendant because a pldirgflused tocontinue with 1
jurors. State ex rel. Polk. Johnson47 Ws. 2d 207177 N.Ww2d 122

Neitherthe constitution, statutes, or common laferls the right to trial byury
in a will contest. Estate of Elve&8 Ws. 2d 17179 N.W2d 881

The requirement that a defendant prepay jury fees in a civiiarafrfeiture
actionis constitutional. State Graf,72 Ws. 2d 179240 N.W2d 387

Excessive bail; cruel punishments. SecTion6. Exces
sive bail shall not be required, nor shall excessive fines be
imposed,nor cruel and unusual punishments inflicted.

Impositionof a 3-year sentence asepeater was not cruel and unusual even
thoughthe present éénse only involved the stealing of 2 boxd#scandy which
carrieda maximum sentence of 6 months. Hansdstate 48 Wis. 2d 203179
N.W.2d 909

It was not cruel and unusual punishment to sentence a defendant to 25 years for
armedrobbery when the maximum was 30 years, when by stipulation the court took
into consideration 5 other unclgad armed robberies. MallonState49 Ws. 2d
185 181 N.W2d 364

Currentstandards of what constitutes cruel and unusual punishment should not
be applied in reviewing old sentences of long standing. State ex astel\Ww
CountyCourt,54 Wis. 2d 613197 N.w2d 1
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A sentence is not discriminatory and excessive because it is substantially greatethereforedoes not violate the prohibition on cruel and unugualshments. Ewing

thanthat received by a codefendant. Stat8tudler61 Ws. 2d 537213 N.w2d
24,

Actionsfor the forfeiture of property that acemmenced by the government and

v. California,538 U.S. 1, 155 L. Ed. 2d 108123 S. Ct. 179(2003).
A state is not required to guarantee eventual freedorjut@aile ofender con
victed of a nonhomicide crime. The statmist give defendants some meaningful

drivenin whole or in part by a desire to punish may violate the guarantees against Opportunityto obtainrelease based on demonstrated maturity and rehabilitation,

excessivepunishment. State ammad212 Ws. 2d 343569 N.W2d 68(Ct.
App. 1997), 95-2669.

butthe 8th amendmeudbes not require the state to release tliahdér during his
naturallife. Graham vFlorida, 560 U.S. __ 130 S. Ct. 201, 176 L. Ed. 2d 825

A prison inmate does not possess a reasonable expectation of privacy in his bod¥2010).

thatpermits a 4ttamendment challenge to strip searches. Prisoners convicted of

crimesare protected from cruel and unusual treatment that prohibits priznalsf

from utilizing strip searches to punish, harass, humiliate, or intimidate inmates
regardles®f their status in the institution. Al GhashhiyatMeCaughtry230 Ws.

2d 587,602 N.w2d 307(Ct. App. 1999), 98-3020.

Crueland unusual punishment extends to the denial of medicaf eeserious
medicalneed was ignored and prisofiicifls were deliberately indérent to the
inmate’scondition. Aserious medical need means that the illness or injuryfis suf
ciently serious to make the refusal uncivilized. Deliberate fiextihce implies an
actso dangerous that the defendakitiowledge of the risk of harm from the result
ing act can be inferred. Cody®ane County2001 WI App60, 242 Wis. 2d 173
625N.W.2d 630 00-0549.

Thedefendans life expectangycoupled with a lengthy sentence, while perhaps
guaranteeinghat the defendantill spend the balance of his or her life in prison,
doesnot have to be taken into consideration by the circuit court. If the circuit court
choosego consider a defendastiife expectangyit must explain, on the record,
how the defendard’ life expectancy fits into the sentencing objectives. State v
Stenzel 2004 WI App 181276 Ws. 2d 224688 N.W2d 2Q 03-2974.

In addressing whether a sentence constituted cruel and unusual punishment and

A mandatory life sentence without parole for those utigeage of 18 at the time
of their crimes violates the 8th amendmept'ohibitionon cruel and unusual pun
ishments. Miller v. Alabama, 567 U.S. __ 182 L. Ed. 2d 251132 S. Ct. 1733
(2012).

Personsconfined in the central state hospital under ss. 51.20, 51.37, 971.14,
971.17,and975.06 are being subjected to punishment within the meaning of the
crueland unusual punishment clause. Flakd®evcy511 F Supp. 13251981).

A prisoner has no liberty interest in avoiding transfer to any prison, whether
within or without the state. Berdine Sullivan,161 F Supp. 2d 9722001).

Incarceratinga person beyond the termination of hisher sentence without
penologicalustification violates the 8th amendment prohibition against el
unusualpunishment when it is the product of deliberate fedéince. To comply
with due procesgrison oficials cannot ignore an inmasefequest to recalculate
his or her sentence and must place some procedure in place to address such
requests.Russell vLazar 300 F Supp 2d 312004).

Solitary confinement; punishment within the letter of the law or psychological
torture? Thoenig, 1972 WLR 223.

Appellate sentence reviewl976 WLR 655.

wasexcessive, a court looks to whether the sentence was so excessive and unusual,

andso disproportionate tille ofense committed, as to shock public sentiment and
violate the judgment of reasonable people concerning whagli¢ and proper
underthe circumstances. StateDavis,2005 WI App 98698 N.W2d 823 281
Wis. 2d 1.8, 04-1163.

A prisoner has a liberty interest in avoiding forced nutrition and hydration, but
departmenof corrections may infringen the prisonés liberty interest by forcing
him or her to ingest food and fluids against his or her will. A court may enter a tem
porary ex parte order for involuntarily feeding and hydration, if exigent cir
cumstancesequireimmediate involuntary treatment in order to avoid serious harm
to or the death of an inmate. Continuation of the order requires the right te an evi
dentiaryhearing when DOG’allegations are disputed, the opportunity to meaning
fully participate in the evidentiary hearing, and that the order cannot be of indefinite
or permanent duration without periodic reviedepartment of Corrections
Saenz2007 WI App 25299 Wis. 2d 486728 N.W2d 765 05-2750.

Sentencing 14-year-old to life imprisonment without thessibility of parole
for committing intentional homicide is not categorically unconstitutional and is not
unduly harsh and excessive. Fourteen-year—olds who cohumiicide do have
the same diminished moral culpability #mse juvenile dénders who do not com
mit homicide. Sentencing a 14-year-old to life imprisonment without péoole
committingintentional homicide serves the legitimate penological goals of retribu
tion, deterrence, and incapacitation. That the defendant wesfstold at the time
of the ofense and sééred an indisputably ditult childhood does not automati
cally remove the punishment out of the realm of proportionate. Stiiaham,

2011 WI 33 333 Ws. 2d 335797 N.w2d 451 08-1139.

While Saenzaddressed initial authorization for forced feedibgs consistent
with Saenzo require that, when the Department of Corrections (Ds2€}s a con
tinuationof that authorization, the focus is on what will likely occur if the authori
zation to force feed is terminated. In these circumstances DOGhuwethat: 1)
if forced feeding is withdrawn, it is likely the inmate would continue his or her hun

Rights of accused. S=cTion7. In all criminal prosecutions
the accused shall enjoy the right to be heard by himself and coun
sel; to demand the nature and cause of the accusagaimst
him; to meet the witnesses facefage; to have compulsory pro
cessto compel the attendance of witnessekis behalf; and in
prosecutiondy indictment, olinformation, to a speedy public
trial by an impartial jury of the county alistrict wherein the
offenseshall have been committed; which county or district
shallhave been previously ascertained by. law

CONFRONTATION AND COMPULSORY PROCESS

Theright to have compulsory process to obtain witnesses irs drgdialf does
not require that the state be successful in attempting to subpoena the defendant’
witnessesbut only that the process issared that a diligent, good-faith attempt be
madeby the oficer to secure service of the process. Since the prireappnsibi
ity for having witnesses present in court rests with the parties and not the court, a
motionfor a continuance to obtain the attendance of witnesses is addressed to the
discretionof the trial court, and the exercise of that discretionmatlbe disturbed
upon appeal or review except when it is clearly shown that there has been an abuse
of discretion. Elam vState50 Ws. 2d 383184 N.W2d 176

An accused should be allowed to cross—examine to disedwean accomplice
haspleaded guilty and has testified against him. Champlegtate 53 Wis. 2d
751, 193 N.W2d 868

Whena witnesgs not available for trial and when the defendant has had a prior
opportunityto cross—examine that witness, former testimargluding that given
ata preliminary examination, may be introduced without violating either constitu

gerstrike; and 2) if the inmate does continue, the inmate would, based on reliable tional mandates or the hearsay rule of evidence. Stafadsey53 Ws. 2d 759

medicalopinion, ben imminent danger of sf&fring serious harm or death. Depart
mentof Corrections vLilly, 2011 W1 App 123337 Ws. 2d 185804 N.W2d 489
09-1420.

Becauseof the presumptive validity of the medical opinions that supihert
necessityfor continued forced feeding of a prisortie circuit court must accept

themunless there is evidence that they are a substantial departure from accepte

medicaljudgment, practicegr standards. A medical opinion is presumptively a
“reliable medical opinion” within the meaning of the showing DOC must make
whenthe opinion is that of a licensed physician who is qualified by training or expe
rienceto render the opinion and the opinionbiased on a proper evidentiary
foundation. Department of Corrections illy, 2011 W1 App 123 337 Wis. 2d
185 804 N.W2d 489 09-1420.

A prisonefs objections to the manner of forced feeding that may implicate the

193N.w.2d 699

Becausehere was no showing that the witness was permanently idefead
antwas denied theonstitutional right to confrontation by the court allowing the
useof the witness’ deposition. Sheeharstate 65 Wis. 2d 757223 N.W2d 600

d Whethera witness refusal on 5th amendment grounds to answer otherwise per

missiblequestions violates the defendantght to confrontation must be deter
minedfrom the whole record. ®ét v State,74 Ws. 2d 390246 N.W2d 675
Admission of double hearsay did not violate defendamght to confront wit
nesses. State kenarchick,74 Wis. 2d 425247 N.W2d 80
Introductioninto evidence o# victim's hospital records unsupported by testi
mony of the treating physician did not violate the defendaight of confrontation
andcross—examination. State®lson,75 Ws. 2d 575250 N.w2d 12

8th amendment protection against cruel and unusual punishment are properly Thetrial court did not deny the defendantight of confrontation by forbidding

beforethe circuit court when DOC seeks a continuation of authorization to force

cross—examinationf the sole prosecution witness as to the witsesistory of

feedtheprisoner When the allegation is one of excessive force, the 8th amendment mentalillness, since no showing was made that the history was relevant to-the wit

protectsagainst force that is not applied in a good faitbrefo maintain order but

nesss credibility The right of confrontation is also limited by s. 904.03 if the pro

is maliciously and sadistically applied to cause harm. Department of Corrections bativevalue of the desired cross—examination is outweighed by the possibility of

v. Lilly, 2011 WI App 123 337 Wis. 2d 185804 N.W2d 489 09-1420.
Paddlingstudents is not cruel anghusual punishment. Ingrahamright, 430
U.S.651
A defendant life sentence was not cruel and unusual when the defen8ant’
propertycrime felony convictions subjected himaaecidivist penalty Rummel
v. Estelle 445 U.S. 2631980).

unfair or undue prejudice. ChapinState,78 Wis. 2d 346254 N.W2d 286

The defendang right of confrontation was not violated when preliminary
examinatiortestimony of a deceased witness was adnitéial when the defend
ant had unlimited opportunity to cross—examine the witness and the testimony
involvedthe same issues and parties as at trial. NabbefBtdte 833 Wis. 2d 515
266N.W.2d 292(1978).

A prison term of0 years and fine of $20,000 for possession and sale of 9 ounces A defendans right to compulsory procesd not require admission of an unsti

of marijuana was not cruel and unusual punishment. HuBawis,454 U.S. 370
(1982).

Theexcessive fines clause of UGonstitution does not apply to civil punitive
damageawards in actions between private parties. Browning-FerislgoDis-
posal,492 U.S. 257106 L. Ed. 2d 2191989).

pulatedpolygraph exam. Lhost $tate85 Ws. 2d 620271 N.W2d 121(1978).

Thetrial court did not err in favoring a witnessight against self-incrimination
overthe compulsory process rights of the defend&tate vHarris,92 Ws. 2d
836, 285 N.W2d 917(Ct. App. 1979).

The states failureto use the Uniform Extradition Act to compel the presence of

Exposureo an unreasonable risk of serious damage to future health is a basis fora doctor whose hearsay testimony was introduced denied the asaigieidb con

a cause of action for cruel and unusual punishment. Risk from environmental
tobaccosmoke was a basis for a cause of action. HelliddcKinney, 509 U.S.
25,125 L. Ed. 2d 2Z1993).

A sentence of 25 years to life in prison, imposed for tfensé of felony grand
theft under theCalifornia three strikes laws not grossly disproportionate and

front witnesses and violated the hearsay rule, but the error was harmless. State v
Zellmer,100 Ws. 2d 136301 N.w2d 209(1981).

Medical records, as explained to the jury by a medical student, wéotesuif
to support a conviction and did not deny the right of confrontation. Hagenkord v
State,100 Wss. 2d 452302 N.Ww2d 421(1981).
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Thetrial court properly denied a request to present a defense witnessfused
to answer relevant questions during afebf proof cross—examination. State v
Wedgeworth100 Ws. 2d 514302 N.W2d 810(1981).

Admissionof a statement by @eceased co—conspirator did not violate the right
of confrontation. State WDorcey 103 Wis. 2d 152307 N.W2d 612(1981).

Whena witness died after testifying at a preliminary examination, admission of
the transcript ofthe testimony did not deny the right of confrontation. Constitu
tional standards for admission of hearsay evidence are discussed.. Sate
109 Wis. 2d 204325 N.W2d 857(1982).

Guidelinesare set for admission of testimony of hypnotized witnesses. State v
Armstrong,110 Ws. 2d 555329 N.W2d 386(1983).

Cross—examinatiomot exclusion, is the prop&gol for challenging the weight
and credibility of accomplice testimonyState v Nerison,136 Ws. 2d 37 401
N.W.2d 1 (1987).

A defendant waives the right of confrontation by failing to object to the trial
court’s finding of witness unavailability State v Gove,148 Ws. 2d 936 437
N.W.2d 218(1989).

A prosecutor who obtained an incriminating statement from a defendant is
obligedto honor a subpoena and to testify at a suppression hearing iStaesa
sonableprobability that testifying will lead to relevant evidence. Stai#allis,
149Wis. 2d 534439 N.W2d 590(Ct. App. 1989).

A defendant had no confrontation clause rigist¢o hearsay at a pretrial motion
hearing. The trial court could rely on hearsay in making its decision. State v
Frambs,157 Ws. 2d 700460 N.W2d 81 (Ct. App. 1990).

Allegations of professional misconduct against the prosecugipsychiatric
expertinitially referred to the prosecutsrofice but immediately transferred to a
specialprosecutor for investigation and possible criminal proceedings were pro|
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Whena witness memorycredibility, or bias was not at issue at trial, the inabil
ity of the defendant to cross—examine the witness at the preliminary hearing with
questions that went to memouyedibility, or bias did not present an unusual cir
cumstancehatundermined the reliability of the witnessestimony Admission
of the unavailable witness'preliminary hearing testimony did not violate the
defendant'sonstitutional right to confrontation. StateNorman,2003 WI 72262
Wis. 2d 506 664 N.W2d 97 01-3303.

A violation of the confrontation clause does not result in automatic reversal, but
ratheris subject to harmless error analys@&ate vWeed,2003 WI 85 263 Ws.
2d 434 666 N.W2d 485 01-1746.

Prior testimony may be admitted against a criminal defendant only when that
defendantas had @rior opportunity to cross—examine the witness giving that tes
timony. State vHale,2005 WI 7 277 Ws. 2d 593691 N.W2d 593 03-0417.

Unavailability for confrontation purposes requiresth that the hearsay declar
antnot appear at the trial and, criticaltjat the state make a good-faitfoefto
producethat declarant at trial. If there is a remote possibility tHatraftive mea
suresmight produce the declarant, the obligation of good faitly demand their
effectuation. The lengths to which the prosecution must go to produce a witness
is a question of reasonableness. Stakdng, 2005 WI App 224287 Ws. 2d756
706 N.W.2d 181 04-2694.

Whentestimonial statements are at issue, the only indicium of reliabiliiy suf
cientto satisfy constitutional demands is confrontati@nawford v ashington
541 U.S.36, laid out 3 formulations of the core class of testimonial statements. 1)
ex parte in—court testimony or its functiorejuivalent, such asfafavits, custe
dial examinations, prior testimony that the defendant was unable to cross—examine,
or similar pretrial statements that declarants would reasonably expect to be used
prosecutorially;2) extrajudicial statements contained in formalized testimonial
materials,such as didavits, depositions, prior testimongr confessions; and 3)

erly excluded as the subject of cross—examination of the expert due to the lack ofStatementsnade under circumstances that wolded an objective witness to
alogical connection between the expert and prosecutor necessary to suggest bia@&'levethat the statememtould be available for use at a later trial. Statavanh,

Statev. Lindh, 161 Ws. 2d 324468 N.W2d 168(1991).

Theability of a child witness to speak the truth or communicate intelligargly
mattersof credibility for the jurynot questions of competency to be determined
thejudge. State.\Hanna,163 Wis. 2d 193471 N.W2d 238(Ct. App. 1991).

Whena witnesss “past-recollection recorded statement” was admitted after the
witnesstestified and was found “unavailable” as a result of having no current
memoryof the murder in question, there was an opportunity for cross—examination
andthe right to confrontation was not violated. Stat@enkins168 Ws. 2d 175
483N.W.2d 262(1992).

A defendant chged withtrespass to a medical facility is entitled to compulsory
procesgo determine if any patients present at the time of the alleged inbaént
relevantevidence. State Wigliorino, 170 Ws. 2d 576489 N.W2d 715(Ct. App.
1992).

To be entitled to an in camera inspection of privileged records, a criminal defend
antmust show the sought after evidenceeigvant and helpful to the defense or
necessaryo a fair determination of guilt or innocence. Failure of the reseid
jectto agree to inspection is grounds for sanctions, incluglipgressing the record
subject'stestimony State vShifra, 175 Ws. 2d 600499 N.W2d 719(Ct. App.
1993). See alsGtate vSpeesel91 Ws. 2d205 528 N.W2d 63(Ct. App. 1995.)

An indigent may be entitled to have a court contpelattendance of an expert
witness. It may be error to deny a request for an expert to testify on the issue of
suggestiventerview techniques used with a young child witness if ttseae'par
ticularizedneed” for the expert. StateKirschbaum195Wis. 2d 1, 535 N.W2d
462 (Ct. App. 1995), 94-0899.

Theright to confrontation was not violated by the admission of a nontestifying
codefendant'sonfession with a proper limiting instruction when the confession
wasredacted to eliminate any reference to the deferslexistence. State May-
hall, 195 Wis. 2d 53535 N.W2d 473(Ct. App. 1995), 94-0727.

An accused has the rightlbe present at trial, but the right may be waived by
misconductor consent. A formal on-the-record waiverfésored, but not
required. State vDivanovic,200 Wis. 2d 210546 N.W2d 501(Ct. App.1996),
95-0881.

The right to confrontation is not violated when the court precludes a defendant
from presenting evidence that is irrelevant or immaterial. Stae®all,202 Ws.
2d 29,549 N.w2d 418(1996), 94-1213.

Evidenceof 911 calls, including tapes and transcripts of the calls, is not inadmis
sible hearsay Admission does not violate the right to confront witnesses. State v
Ballos,230 Ws. 2d 495602 N.W2d 117 (Ct. App. 1999), 98-1905.

Confrontationpromotes theeliability of evidence by rigorously testing it in an
adversarial proceeding before the jusydefendant mudtavethe opportunity to
meaningfullycross—examine witnesses, and the riglgresent a defense may in
some cases require the admission of testimony that would othdmeseluded
underapplicable rules of evidence. Staté®wunlap,2000 WI App 251239 Wis.
2d 423 620 N.W2d 398 99-2189.

For a defendant to establisltanstitutional right to the admissibility of pfefed
expert testimony the defendant must satisfy a two—part inquiry determining
whetherthe evidence is clearly central to the defense and the exchfdtom evi
denceis arbitrary and disproportionate to the purpose of the rule of exclusion, so
thatexclusion undermines fundamental elements of the defesdifénse. State
v. St. Geoge, 2002 WI 50 252 Ws. 2d 499643 N.W2d 277 00-2830.

Cross—examinatioaf a highly qualified witness, who is familiar with the proce
duresused in performing the tests whose results &eeeaf as evidence, who super
visesor reviews the work of the testing analyst, and who renders his or her own
expertopinion is suficient to protect a defendastfight to confrontation, despite
thefact that the expert was not the person who performed the mechanics of-the orig
inal tests. State.W\illiams, 2002 WI 58 253 Wis. 2d 99 644 N.W2d 919
00-3065.

When the privilege against self-incrimination prevents a defendant from
directly questioning a witness abahit or her testimonyt may be necessary to
prohibit that witness from testifying or to strike portions of the testimony if the wit
nesshas already testified. A defendantight of confrontation is denied &ach
instancethat potentially relevant evidenceeigcluded. The question is whether the
defendantould efectively cross—examine theitness. State.\Barreau2002 WI
App 198 257 Ws. 2d. 203651 N.W2d 12 01-1828.

2005WI App 245 287 Wis. 2d 876707 N.W2d 549 04-2583.

Casuakemarks on the telephone to an acquaintance plainly were not testimonial.
Thatan informant overheard the remarks does not transformftirenant into a
governmenbfficer or change the casual remark into a formal statement.- State
mentsmade in furtherance of a conspiracy by their nature are not testimonial. State
v. Savanh2005 WI App 245287 Wis. 2d 876707 N.W2d 549 04-2583.

In applying the 3—part test undérawford andSavanhstatements volunteered
to officers at the scene of a traumatic event absent any interrogation or other police
promptinggenerated by the desire of the prosecution or police to seek evidence
againsta particular suspect were found not to be testimonial. St&&avcy2006
WI App 8 288 Ws. 2d 804709 N.W2d 497 04-2827.

A witnesss$ claimed inability to remember earlier statements or the events sur
roundingthosestatements does not implicate the requirements of the confrontation
clauseif the witness is present at trial, takes an oath to testify truthéuily answers
thequestions put to him or hduring cross—examination. In contrast to cases when
thewitness either invokes the 5th amendment and remains silent or refuses to be
swornin or testify when a witness takes the stand, agrees to testify truftrentiy
answerghe questions posed by defense counsel, defense counsel is able to test the
witness'srecollection, motive, and interest and hold his or her testimony up so that
thejury can decide whether it is worthy of belief. StatReckette2006 WI App
103 294 Ws. 2d 61, 718 N.W2d 269 04-2732.

Whenofficers didnot go to the victing house looking for evidence with which
to prosecute the defendant, and, after they arrived their focusovas building
acase against the victim but, ratheying toensure the safety of the defendant and
herdaughterand other members of the community the the out-of-court declara
tionsof the victim and her daughter were not testimonial. St&Redriguez2006
WI App 163 295 Wis. 2d 801722 N.W2d 136 05-1265.

Theaccused does not have an unfettered righfiéo @fstimony that is incompe
tent, privileged, or otherwise inadmissible under the standard rules of evidence.
Whenevidence is irrelevant or notfefed for a proper purpose, the exclusién
that evidence does not violate a defendaronstitutional right to present a
defense.There is no abridgement on the accuseght to present a defense so long
asthe rules of evidence used to exclude the eviderfeeedfare not arbitrary or
disproportionateo the purposes for which they are designed. Sta#ueker
heide,2007 WI § 298 Ws. 2d 553725 N.W2d 930 05-0081.

Despitethe state constitutiom’'more direct guarantee to defendanitthe right
to meettheir accusers face to face, thés@énsin Supreme Court has generally
interpretedhe state and federal rights of confrontation to be coexterifhel.S.
Supreme Cou’decision irCrawford v Washington541 U.S. 3§2004), does not
represent a shift in confrontation—clause jurisprudence that overturns state-and fed
eralprecedents permitting a witness to testify from behind a barrier upon a-particu
larizedshowing of necessityState vVogelsbeg, 2006 WI App 228297 Wis. 2d
519 724 N.W2d 649 05-1293.

The confrontation clause places no constraints on thetpeor testimonial
statementsvhen the declarant appears for cross—examination. It madefem dif
encein this case where oral statements of a witness nemisclosed until a subse
quentpolice witness testified whether the burden watherstate or the defendant
to show that the witness was available for further cross—examination after the court
told the witness he could step down. Thitness testified and was cross—examined
concerninghis statements to the police; therefore, defendaight to confronta
tion was not violated. State Melis,2007 WI58 300 Wis. 2d 415733 N.w2d
619, 05-1920.

In determining whether a statement is testimonial uGdawford, a broad defi
nition of testimonial is requiretb guarantee that the right to confrontation is pre
served. The government does not neede involved in the creation of a testimo
nial statement. A statement is testimonial if a reasonable pertios position of
the declarant woulabjectively foresee that his or her statement might be used in
theinvestigation or prosecution of a crime. It does not matter if a crime has already
beencommitted or not. Statements made to loved onesquaintances are not
the memorialized type of statements tiZrawford addressed. State Jensen,
2007WI 26,299 Wis. 2d 267727 N.W2d 518 04-2481. See also GilesGalifor-
nia,554 U.S. 353128 S. Ct. 2678L71 L. Ed. 2d 4882008).

Theforfeiture by wrongdoing doctrine is adopted ifms@énsin. Essentiallyhe
forfeiture by wrongdoing doctrine states that an accused can have no complaint
basedon the right to confrontation abadthie use against him or her of a declasant’
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statementf it was the accusesl'wrongful conduct that prevented any cross—ex
aminationof the declarant. State Jensen2007 WI 26 299 Wis. 2d 267727
N.W.2d 518 04-2481.

In applying the the forfeitur@y wrongdoing doctrine the circuit court must
determinewhether by a preponderance of teeidence, the defendant caused the
witness’sunavailability thereby forfeiting hir her right to confrontation. While

requiringthe court to decide the evidence the very question for which the defendant ;;
is on trial may seem troublesome, equitable considerations demand such a resultyjnited States vinadi. 475 U

State vJensen2007 WI 26 299 Wis. 2d 267727 N.W2d 518 04-2481.

Underthe doctrine of forfeiture by wrongdoing announceddnsenthestate
mentof an absent witness is admissible against a defendant who the trial court
determinesby a preponderance of tlevidence caused the withessibsence.
Whena jury finds beyond a reasonable doubt thetdefendant intimidated the per
sonwho was avitness, the defendant has forfeited, by his or her own misconduct,
the right to confront that witness. Statdredriguez2007 WI App 252306 Ws.
2d 129 743 N.W2d 460Q 05-1265.

Inasmuchas a criminatiefendant does not have an unqualified right to require
the appearance of any persons as witnessesdbrand a defendastright to com
pulsory process at trial must satisfy certain standards, the compulsory process
rightsof a defendant at the preliminary stage of criminal proceedings also must be
subjectto reasonable restrictions. The court declines to expand a criminal defen

12

paythe costs of, compulsory process to obtain the attendance of witnesses on behalf
of probationers and parolees at revocation proceedings. 63G&tty 176.

Introductionof an accomplice’ confession for rebuttal purposes, not hearsay
did not violate the defendasttonfrontation rights. ennessee.\Btreet471 U.S.

409 (1985).
The confrontation clause does not require a showing of unavailabilitg@sda
on of admission of out-of-court statementsaafon-testifying co—conspirator
.S. 3871986).

The confrontation clause does not require the defendant to have access-to confi
dentialchild abuse reports. Due process requires the trial court to undertake an in
cameranspection of the file to determine whether it contains material exculpatory
evidence. Pennsylvania.\Ritchie, 480 U.S. 391987).

Admissionof a nontestifying codefendasttonfession violates confrontation
rights, even though the defendantonfession was also admitte@ruz v New
York, 481 U.S. 18§1987).

The confrontationclause does not require that the defendant be permitted to be
presentt acompetency hearing of a child witnesses as long as the defendant is pro
videdthe opportunity for full and &ctive cross—examination at trial. Kentucky
v. Stincer482 U.S. 73q1987).

The confrontation clause prohibits the placement of a screen between a child wit

dants compulsory process rights to encompass a right to subpoena police reportshessand the defendant. Coylowa,487 U.S. 10121988).

andother non-privileged investigatory materials for examinasiod copying in
anticipationof a preliminary hearing. StateSchaefer2008 WI 25308 Ws. 2d
279 746 N.W2d 457 06-1826.

By the judges reading at a criminal trial the transcript of a hearing at which the
defendant appeared to be intoxicated, resulting in additionaehtre jury was
essentially provided with the judgeand the prosecutarconclusions at the hear
ing about the defendastguilt with the circuit court and the prosecutor essentially
testifyingagainst the defendant, denying the right to cross—examination.vState
Joigensen2008 WI 60 310 Wis. 2d 138754 N.W2d 77 06-1847.

Affidavits verifying nontestimonial bank records in compliance with s. 891.24
arenontestimonialnd their admission does not violate the confrontation clause.
The affidavits fulfill a statutory procedure for verifying nontestimonial bank
recordsand do not supply substantive evidence of guilt. Stddess2008 WI193
312Wis. 2d 570754 N.W2d 150 06-2254.

Applying the St. Geogetest in an OWI prosecution, everaifdefendant estab
lishesa constitutional right to present an expert opinion that is based in gaoton
tablebreath test results, the right to do so is outweighed by thesstatepelling
interestto exclude that evidencé&ermitting the use of that evidence as the basis
for an expert opinion would render meaningless the legislataceforbidding that
evidencein OWI prosecutions under s. 343.303, an act that promdiegeef
investigation®of suspected drunk driving incidents and furthers the stedehpel
ling interest in public safety on its roads. StatEischey2010 WI § 322 Wis. 2d
265, 778 N.Ww2d 629 07-1898.

TheU.S. Supreme Court i@iles,554 U.S. 353held that forfeiture by wrongelo
ing required not just that the defendant prevented the witness from testifying, but
alsothat the defendant intended to prevent the witness from testifying. In doing
so,the Court redirmed the doctrine viability generallybut chose a narrower
view of its scope thadensen2007 WI 26 State vBaldwin,2010 WI App 162
330 Wis. 2d 500794 N.W2d 769 09-1540.

Nontestimonialstatements are not excluded by the confrontation clande
therebymay be analyzed for purposes of a hearsay objection. The broad version
of the forfeiture by wrongdoing analysis, specifically approvediles 554 U.S.

353 for nontestimonial statements, deems nontestimonial statements admissible

if the witness unavailability to testify any future trial was a certain consequence
of the murder State vJenser2011 WI App 3 331 Wis. 2d 440794 N.W2d 482
09-0898.

Theadmission of a dying declaration statement violates neither the 6th-amen
mentright to confront withesses nor the corresponding right utheéestate consti
tution. The confrontation right does not apply when an exception to that right was
recognizedat common law at the time of the founding, which the dying declaration
exceptionwas. The fairest way to resolve the tension between thesstageest
in presenting a dying declaratiamd concerns about its potential unreliability is
to freely permit the aggressive impeachment of a dying declaration on any grounds
thatmay be relevant in a particular case. StaBeaucham®R011 WI 27,333 Wis.
2d1, 796 N.w2d 78Q 09-0806.

A criminal defendant states a violation of the confrontation clause by showing
that he or she was prohibited from engaging in otherwise appropriate cross—
examinationdesigned to show a prototypical form of bias on the part of the witness.
Theright to cross—examination, and theramnfrontation, is not, howeveabse
lute. Whether they are faced with the danger of undue prejudice or the specter of
psychologicatrauma to victims, circuit courts can weigh the probative value of the
evidenceproffered with the dangers it brings. Stat&khodes2011 WI 73 336
Wis. 2d 64 799 N.W2d 850 09-0025.

Thetrial court did not violate the defendantight to confrontation by allowing
acrime lab technician to rely on a scientific report that profiled the DNA left on the
victims by their attacker State vDeadwiller 2013 WI 75 350 Wis. 2d 138834
N.W.2d 362 10-2363.

Theavailability of a well qualified expert, testifying as to his or her independent
conclusionabout the ethanol testing of the defendabtbod as evidenced by a
reportfrom another state lab analyst, wadisight to protect the defendastight
to confrontation.UnderWilliams, 253 Ws. 2d 99 the presence and availability for
cross—examinatioof a highly qualified witness, whis familiar with the proce
duresat hand, supervises or reviews the work of the testing analyst, and teaders
or her own expert opinion is didient to protect a defendastfight to confronta
tion, despite the fact that the expert vaas the person who performed the meehan
ics of the original testdMlliams is still good lawbecause nothing “prevents a qual
ified expert from testifying in place of an unavailable expert when the testifying
expertpresents his or her own opinion.” Stat&viep,2014 WI App 25353 Ws.
2d 252 845 N.W2d 24 09-3073.

The Confrontation Clause does not apply to preliminary examinations. State v
O’Brien, 2014 WI 54 354 Ws. 2d 753850 N.W2d § 12-1769.

Whenrequired by the right &ctively to present a defense, the state, having
authorityto do so, in the exercise of sound discretion must issue, and for an indigent

d

If a state makes an adequate showing of necéssilgy use a special procedure,
suchas one—waylosed-circuit television to transmit a child witness’ testimony to
courtwithout face—to-face confrontatiamth the defendant. Maryland €@raig,

497 U.S. 836111 L. Ed. 2d 66§1990).

In a joint trial, theconfession of one defendant naming the other defendant that
was read with the word “deleted” replacing the second defesdeantie violated
the second defendasttight of confrontation. Gray Maryland,523U.S. 185140
L. Ed. 2d 2941998).

Therights tobe present at trial and to confront witnesses are not violated by a
prosecutor'somment in closingigument that the defendant had the opportunity
to hear all witnesses and then tailor his testimony accordigigtuondo vAgard,
529U.S. 61146 L. Ed. 2d 472000).

The 6th amendment confrontation clause demands unavailadilidya prior
opportunityfor cross—examination. Whatever else the term testimonial cavers,
applies at a minimum to prior testimony at a preliminary hearing, before a grand
jury, or at a former trial; and to police interrogations. CrawfoMashington541
U.S.36,158 L. Ed 2d 17,7124 S. Ct. 13542004).

Whentestimonial statements are at issue, the only indicium of reliability suf
cientto satisfy constitutional demands is confrontationestimonial statements”
includesat a minimum prior testimony at a preliminary hearing, before a grand jury
or at a former trial; and to poligeterrogations. Crawford Washington541 U.S.
36,158 L. Ed 2d 177124 S. Ct. 13542004).

Statementsare nontestimonial undé€rawford when made in the cours#
police interrogation under circumstances objectively indicatieg the primary
purposeof the interrogation is to enable police assistance to meet an ongoing emer
gency.They are testimonial when the circumstances objectively indicate that there
is no such ongoing emggncy and that the primary purpose of the interrogation
is to establish or prove pastents potentially relevant to later criminal prosecution.
A conversation that begims an interrogation to determine the need for gemey
assistancean evolve into testimonial statements. DavM/ashington547 U.S.

813 165 L. Ed. 2d 224126 S. Ct. 22662006).

A defendant does not forfeit the right to confront a witness when a jledge
minesthat a wrongful act by the defendant made the witneasailable to testify
at trial. The “forfeiture by wrongdoing” doctrine applies only when the defendant
engagedr acquiesced in wrongdoing that was intended to, and did, procure the
unavailabilityof the declarant as a witness. The requiremeinterit means that
the exception applies only if the defendant has in mind the particular purpose of
makingthe witness unavailable. GilesGalifornia,554 U.S. 353128S. Ct. 2678
171L. Ed. 2d 4882008).

Under Crawford, analysts’ dfdavits that certified that evidence was fact
cocainewere testimonial statemerasid the analysts were “witnesses” for-pur
posesof the 6th amendment confrontation clause. Absent a showing that the ana
lystswere unavailable to testify at trial and that petitioner had a prior opportunity
to cross—examine them, petitioner was entitteble confronted with the analysts
at trial. Melendez-Diax. Massachusett§57 U.S. 305129 S. Ct. 2527174 L.

Ed. 2d 31420009).

Whenan “ongoing emegency’ as discussed iDavis, extendseyond an initial
victim to a potential threat tilveresponding police and the public aglyrthe rele
vantinquiry isnot the subjective or actual purpose of the individuals involved in
a particular encountebut rather the purpose that reasonable participants would
havehad, as ascertained from the individuals’ statements and actions aid the
cumstances which the encounter occurred. An assessment of whether an emer
gencythat threatens the police and public is ongoing cannot narrowly focus on
whetherthethreat to the first victim has been neutralized because the threat to the
first responders and publinaycontinue. MichiganMBryant, 562 U.S. _ 131
S.Ct. 1143 179 L. Ed. 2d 932011).

The Confrontation Clause does not permit the prosecution to introduce a forensic
laboratoryreport containing a testimonial certification made for the purpose of
proving a particular fact through the in—court testimony of a scientist who did not
signthe certification or perform or observe the test reported in the certification. The
accused'sight is to be confronted with threnalyst who made the certification,
unlessthat analyst is unavailable at trial, and the accused had an oppogumity
trial, to cross—examine that particular scientist. Bullcomingew Mexico, 564
U.S.__ 180L.Ed.2d 610131 S. Ct. 270%2011).

A finding of unavailability of a witness due to mental illness, made on the basis
of a confused and stale record, deprived the defendant of the right to confront wit
nesseshut the error was harmless. Burn€lusen599 F Supp. 143§1984).

Theuse of a child victing statements to a psychologist under s. 908.03 (4) vio
latedthe accused sexuassaultes confrontation rights. Nelson Ferrey688
Supp.1304(E. D. Wis. 1988).

Thetrial courts wholesale exclusion of the defendaiptofered expert and lay
testimonyregarding post-traumatic stress disorder frongthik phase of a murder
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trial, without valid state justification, violated the defendantight to present a
?efenieand to testify in her own behalf. Myan v Krenke,72 F Supp. 2d 980
1999).

Statev. Thomas: Fact Face Wh Coy and Craig — Constitutional Invocation
of Wisconsins Child-Wtness Protection Statute. 1990 WLR 1613.

A Bad Case ofndigestion: Internalizing Changes in the Right to Confrontation
After Crawford v, WashingtonBoth Nationally and itWisconsin. Kinnally 89
MLR 625 (2005).

Hearsay and the Confrontation Clause. Biskupiis. Waw May 2004.

COUNSEL

Note: See also the notes to Article I, Section 8 — Self-incrimination.

A defendant is entitled to the presence of counsel at a post-warrant lineup,
the attorney need not participate or object, and need not be the ultimate trial cou
sel. Wright v. State46 Ws. 2d 75175 N.W2d 646

A city attorney should not be appointed defense counsel in a state case in whic
city police are involved unless the defendant, being fully informed, requests the
appointment.Karlin v. State47 Wis. 2d 452177 N.Ww2d 318

A conference in chambers between defendamtinsel and the prosecutor in
regardto a plea agreement, but without thefendans presence, was not violative
of his constitutional rights and not a manifest injustice sinceéfendant had the
benefitof counsel both during the entry of lnkea and at the sentencing and the
defendanbn the record expressly acquiesced in the plea agreement. Ktatey
47 Wis. 2d 460177 N.W2d 322

A disciplinary action against an attorney is a civil proceeding. An indigent attor
neyis not entitled to the appointment of an attorn8yate vHildebrand 48 Wis.
2d 73,179 N.w2d 892

An indigent defendant is not entitled to a substitution of appointed counsel when
heis dissatisfied with the one appointed. PeterState,50 Wis. 2d 682 184
N.W.2d 826

ABA standards relating to the duty of defense counsel while approviag by
court, do not automatically prove incompetency or feetiveness if violated.
Statev. Harper57 Wis. 2d 543205 N.W2d 1

An arrestee has no right to demand that counsel be prelsi@ia breathalyzer
testis administered. State Briver, 59 Wis. 2d 35207 N.W2d 850

A defendant has no right to counsel or to be present when photographs are show

to a witness. The right to counsel exists only at or after the initiation of criminal
proceedings.Holmes v State 59 Wis. 2d 488208 N.W2d 815

While it is not desirable, it is not errdio appoint a city attorney from another
city, not connected with the testifying police, as defense attoridepel v State,
60 Ws. 2d 325210 N.W2d 695

A person ishot entitled to counsel at a lineup prior to the filing of a formalgehar
but prosecution may not be delayed while a suspect is in custody methfor
poseof holding a lineup without counsel. StateTaylor, 60 Ws. 2d 506210
N.W.2d 873

A conviction was not overturned because of the absence of counsel at-an infor
mal confrontation where the defendant was identified by the victim. JoS¢ate,
63 Wis. 2d 97216 N.w2d 224

brflnpr.operlyinform the client of the personal right to accept a plésr.oState vLud-

PREAMBLE, WIS. CONSTITUTION

Theright to counsel did not preclude incarceration for a second operating while
intoxicatedconviction wherthe defendant was not represented by counsel in pro
ceedingdeading to the first conviction, since the firsteofse was a civil forfeiture
case. State vNovak,107 Ws. 2d 31 318 N.W2d 364(1982).

Counselwas inefective for failing to raise the heat-of—passion defense in a mur
dercase when a wife who had been maltreated during a 23—-year marriage intention
ally killed her husband while he lay sleepir8tate vFelton,110 Wis. 2d 485329
N.W.2d 161 (1983).

A defendans uncorroborated allegations will not support a claim ofétif/e
representationvhen counsel is unavailable to rebut dfem of inefectiveness.
Statev. Lukasik,115 Ws. 2d 134340 N.W2d 62(Ct. App. 1983).

Effective assistance of counsel was denied when the defense attorneyt did

wig, 124 Wis. 2d 600369 N.W2d 722(1985).

L Whena trial court fails to make adequate inquiry into a defensi&st-minute

requesto replace his or her attornefie right to counsel is adequatelptected
by a retrospective hearing at which the defendant may present his or her own testi
mony. State vLomax,146 Ws. 2d 356432 N.W2d 89(1988).

The 5th and 6th amendment rights to counsel Bddiads v Arizonaaredis-
cussed.State vMcNeil, 155 Ws. 2d 24454 N.W2d 742(1990). See also the note
hereunder citingicNeilv. Wisconsin501 U.S. 171115 L. Ed. 2d 15§1991). See
alsoTexas vCobb,532 U.S. 162149 LEd 2d 321 (2001).

Defensecounsel absence dhe return of the jury verdict without the defen
dant'sconsent and the failure to poll the jury were grounds for automatic reversal.
Statev. Behnke 155 Wis. 2d 796456 N.W2d 610(1990).

Whena defendant accepts counsel, the decision to assert or waive a €onstitu
tionalright is delegated to the attornejhe failureof the defendant to object to the
attorney’swaiver, is waiver State vWilkens,159 Wis. 2d 618465 N.W2d 206
(Ct. App. 1990).

Thereis a two—prong test for infefctive counsel: 1) triadounsel was inéctive;
and2) the defense was prejudiced so #iagent error the result would have been
different. State vWilkens,159 Wis. 2d 618465 N.W2d 206(Ct. App. 1990).

A court may disqualify the defendamthosen counsel over the defendant’
objectionand waiver of the right to conflict—free representation when actual or a
ﬁeriouwotential fora conflict of interest exists. StateMiller, 160 Ws. 2d 646

67N.W.2d 118 (1991).

A determination of indigency by the public defender under s. 977.07 is not the
endof the courts inquiry into the need to appoint counsel. Stalean163 Ws.
2d 503 471 N.w2d 310(Ct. App. 1991).

To bring aclaim of inefective appellate counsel, defendant must petition the
courtthat heard the appeal for a writ of habeas corf@iate vKnight, 168 Wis.
2d 509 484 N.W2d 540(1992).

Thequestion of indéctive counsel is whether there is a reasonpitabability
thata jury viewing the evidence untainted by coussedfors would have hadea
sonabledoubt respecting guilt. State®lass, 170 Ws. 2d 146488 N.W2d 432
(Ct. App. 1992).

A defense attorney’ex parte petition to withdraw was impropeghanted. A

Whena conflict arises in dual representation, a defendant must be granted aminimal due process hearingas required. State Batista, 171 Ws. 2d 690492

vacationof sentence and new hearing because a conflict at sentg@eciag ren
derscounsel representation ifieftive and actugbrejudice need not be shown.
Hall v. State63 Wis. 2d 304217 N.Ww2d 352

Defensecounseb failure to cross—examine the statpfincipalwitness at trial
did not constitute inééctive representation whemoss—examination had proved
fruitless at the preliminaryKrebs v State,64 Ws. 2d 407219 N.W2d 355

Theduty to appoint counsel is upon the judicial system as part of the superintend
ing power of the judicial system. When the appointment of counsel for indigent
convictedpersons for paroland probation revocation proceedings will be recur
rentand statewide, the power appointment will be exercised by the supreme
court. State ex rel. Fitas Wilwaukee County65 Ws. 2d 130221 N.W2d 902

The trial judge must unconditionally and unequivocably demonstrataen
recordthat the defendant intelligentiyoluntarily, and understandingly waived the
constitutionakight to counsel, whether or not the defendant is indigketler v
State,75 Ws. 2d 502249 N.w2d 773

Whena state agency seeks to enforce its orders through the coercion of imprison
mentfor contempt, the full constitutional right to counsel arises. Fer8gate ex
rel. Maass,75 Wis. 2d 542249 N.w2d 789

Onechaged with a crime carrying a penalty of incarceration has the full eonsti
tutionalright to counsel, regardless of whether incarceration is ordered. State ex
rel. Winnie v. Harris, 75 Wis. 2d 547249 N.w2d 791

The mere fact that one attornegpresents 2 defendants et in the same
crimeis not suficient evidence of inadequate representation. The defendant has
the burden of showing by clear and convincing evidence that an actual and opera
tive conflict existed. Harrison.\Btate,78 Ws. 2d 189254 N.W2d 220

N.W.2d 354 (Ct. App. 1992).

Absenta clear waiver of counsel and a clear demonstration of a defenalaiht’
ity to proceegbro se courts are advised to mandate full representation by counsel.
Statev. Haste, 175 Wis. 2d 1 N.W.2d (Ct. App. 1993).

The proper test of attorney performance is reasonableness under prgwaiing
fessionalnorms. Counsel is not required to have a total and complete knowledge
of all criminal law no matter how obscure. StatédHubert,181 Ws. 2d 333510
N.W.2d 799 (Ct. App. 1993).

Appellatecounseb closing of a file because b merit without the defendant
knowing of the right to disagree armbmpel a no merit report under s. 809.32 is
ineffective assistance of counsel. A defendant must be informélaeafight to
appealand to a no merit repotipt need not be informed orall$tate ex rel. Flores
v. State, 183 Wis. 2d 587516 N.W2d 362(1994).

An appellate defendant represented by counsel haghtido have pro sebrief
consideredy the court when counsel has submitted a brief. Stélelra A. E.

188 Wis. 2d 111, 523 N.W2d 727(Ct. App. 1994).

Thedecision to poll the jury may be delegated to counselivé¥ by counsel
without showing that the waiver was knowingly and voluntarily made by the
defendantlid not violatea constitutional right. State Jackson188 Ws. 2d 537
525N.W.2d 165(Ct. App. 1994).

If the same counsel represents co—defendants, the trial court must conduct an
inquiry to determine whether thiefendant waived the right to separate counsel.
Whenan actual conflict of interest is found, specfirejudice need not be shown.

If no inquiry is made by the trial court, the court of appeals will examine the record,
reversingf an actual conflict of interest is foun&tate vDadas190 Ws. 2d 339

A defendant has no right to be actively represented in the courtroom both by self526 N.W.2d 818(Ct. App. 1994).

andby counsel. Moore.\State 833 Wis. 2d 285265 N.W2d 540(1978).

The prejudice prong of the test for ifieftive counsel was met when counsel

Thetest to determine if the denial of a continuance acted to deny a defendantfailed to insure that a defense witness would appetiout shackles. State v

eitherdue process orfettive assistance of counsetiscussed. StateWbliman,
86 Wis. 2d 459273 N.W2d 225(1979).

Theright to counsel does not extend to non-lawyer representatives. State v
Kasuboski87 Ws. 2d 407275 N.Ww2d 101(Ct. App. 1978).

Withdrawalof a guilty plea on the grounds of ifedtive representation by trial
counselis discussed. StateRock,92 Ws. 2d 554285 N.W2d 739(1979).

A defendans request on the morning of trial to represent himself was properly
deniedas untimely Hamiel v State 92 Wis. 2d 656285 N.W2d 639(1979).

A prerequisiteo a claim on appeal of irfettive trial representation is preserva
tion of trial counseb testimony at a postconvictibiearing in which the representa
tion i§ challenged. State Machner92 Ws. 2d 797285 N.W2d 905(Ct. App.
1979).

Thetrial court did not err in refusing the defendanmtquest on the 2nd day of
trial to withdraw a waiver of the right to counsel. Self-representation is discussed.
Pickensv. State 96 Wis. 2d 549292 N.W2d 601(1980).

Tatum,191 Wis. 2d 548530 N.W2d 407(Ct. App. 1995).

A suspecs reference to an attornegno had previously or is presently represent
ing the suspect in another matter is not a request for counsel requiring the cessation
of questioning. State Jones192 Ws. 2d 78532 N.W2d 79(1995).

Theright to counseaind right to remain silent are the defendanfn attorney
not requested by the defendant, could not compel the police to end questioning by
statingthat no questioning was to take place outside his presence. .States,

192 Wis. 2d 78532 N.w2d 79(1995).

A defendant must assert the right to counsel in a timely maifevever no
waiver of counsel is presumed and a waiver must be clear and unequivocal. The
statehas the burden of overcomitige presumption. Mere inconvenience to the
courtis insuficient to deny the right toounsel. State Verdone 195 Ws. 2d 476
536N.W.2d 172(Ct. App. 1995), 94-3369.

Withdrawalof a guilty plea after sentencing may be based ofeirtéfe assist
anceof counsel. Erroneous advice regarding parole eligibility can form the basis
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for ineffective assistance. StateBentley195 Wis. 2d 580536 N.W2d 202(Ct. in the supreme court. State ex rel. Fuent&ourt of Appeals225 Ws. 2d446
App. 1995), 94-3310. 593N.W.2d 48(1999), 98-1534.
A trial courts failure to conduct kearing to determine if a defendantaiver A defendant who alleges counsel wasfewtive by failing to take certaisteps

of counsel is knowinglynade is harmless error absent a showing of prejudice. A mustshow with specificity what the actioifitaken, would have revealed and how
trial court need not make a finding that a defendant is competent to proceed withoutthe action would have &cted the outcome. StateByrge,225 Ws. 2d 702594
counselunless there is doubt thiie defendant is competent to stand trial. State N.W.2d 388(Ct. App. 1999), 97-3217.
v. Kessig,199 Wis. 2d 397544 N.W2d 605(Ct. App. 1995), 95-1938. Whendefense counsel has appeared for and represented the state in the same
In certain situations a court may find that a defendant has waived cuithseit casein which he or she later represetits defendant and no objection was made
having expressly done so. aWer was found whethe defendant constantly attrial, to prove a violation of the right tofe€tive counsel, the defendanust
refusedto cooperate with counsel while refusing to waive the right and when the Showthat counsel converted a potential conflict of interest into an amtnéict
courtfoundthe defendard’intent was to “delaybfuscate and compound thepro by knowingly failing to disclose the attorneyformer prosecution of the defendant
cessof justice.” State vCummings,199 Wis. 2d 721516 N.W2d 406(1996), or representing the defendant in a manner that adversetteaf the defendast’
93-2445. interests. State vLove,227 Ws. 2d 60594 N.W2d 806(1999), 97-2336. See
Thetest for inefective assistance of counsel under the state constitution is the alsoState vialk, 2000 WI App 62234 Ws. 2d 98608 N.W2d 9§ 99-1164.
same as under the federal constitution. In such cases the burden is placed on the Thereis adistinction between the consequences on appeal of  trial court error
defendantto show that the deficient performance of counsel prejudiced the andthe consequences of that same error whisrétised in an inédctive-assis-
defense.State vSanchez201 Ws. 2d 219548 N.W2d 69(1996), 94-0208. tance—of-counsebntext. Thdact that a preserved error could lead to automatic
Readtogethers. 809.32 (4) angi77.05 (4) (j) create a statutpbyit not constitu reversaldoes not mean the same result will be reached when the error was waived.

; ; : i ; ; Statev. Erickson, 227 Wis. 2d 758596 N.W2d 749(1999), 98-0273.
tional, right to counsel in petitions for review and cases before any court, provided > h .
counseldoes not determine the appeabe without merit. When counsel fails to Thedefendang assertion of the 6émendment right to counsel was evident dur

timely file a petition for reviewthe defendant may petition for a writ of habeas cor N interrogationwhen he asked whether the policoet thought he should have
pus and the supreme court has the power to allow late filing. Schmeikephy, an attorney and if he could call a person known to thieefto be a criminal
201 Wis. 2d 246548 N.W2d 45(1996), 95-1096. defensdawyer State vHornung,229 Ws. 2d 469600 N.w2d 264(CI App.

; o - ’ Lo ) 1999),99-0300.
Whethercounsel is deficient by not requesting the polling of individual jurors N ) g . ) .
uponthe return of verdict depends on all the circumstances, not on whether coun kn?xﬁrgelgn;sgudnifsniﬁz ghg;eer:gé)f&efr?o&g fg lzsir;hgrnlfg} \\llvvmcr?otthgedsrgggﬁg 4
selexplained to the defendant the right to an individual polling. St&tng,201 durinatrial. State vClutter 230 Ws. 2d 472602 N.W2d 324(Ct. App. 1999)
Wis. 2d 725549 N.W2d 769(Ct. App. 1996), 95-0583. 99_0%5 : v : : - APP. ,

To establish indéctive assistancef counsel based on a conflict of interest there A defendant has a substantive due process right to enforce a plea agreement after

must be an actual conflict that adverselfeafed the attorney'performance. the plea has been entered. Defense counéalure to inform defendant of that

Slmultaln?ogseplr esentatlonhofda cr|m|natl d(lefendf?n: agctj a&ahwnr;‘%%szl\r}vthaggasta right or to pursue enforcement of the agreement constitutefédtieé assistance

anunrelated civil case resulted in an actual conflict. ree s.

533 551 N.W2d 830(Ct. App. 1996), 95-2242. gfgfcznljggel State. \Bcott,230 Ws. 2d 643602 N.W.2d 926(Ct. App. 1999),
_Counselis not inefective when the general theory of the defense is discussed  Thelack of legal expertise is an impermissible basis on which to deny a request

with the defendant, and when based on that theonnsel makes a strategic deci to represent oneself. State @swald,2000 WI App 3 232 Ws. 2d 103 606

sionnot to request a lesser-included instrucbesause it would be inconsistent N.W.2d.238 97-1219. ’

with ordharmfulto the theory of the defense. Stat&skert,203 Ws. 2d 497553 On administrative appeal a probationer nt@yassisted by counsel, but there is

N.W.2d539(Ct. App. 199(_5)’ 95_,1877' i noright to appointed counsel effective assistance of counsel. State ex rel.-Men
Whena prosecutor elicits testimony that can only be contradicted by defense tekv, Schwarz2000 WI App 96235 Ws. 2d 143612 N.W2d 746 99-0182. See

counselor the defendant, iflefense counsel could not reasonably foresee the ajsoMentek v Schwarz2001 WI 32242 Wis. 2d 94624 N.W2d 150 99-0182.

dilemmaand the defendant has decided not to testéfense counsetust be per Whena person who haseen formally chaied with a crime has retained counsel
mittedto testify State vFoy 206 Ws. 2d 629557 N.W2d 494(Ct. App. 1996), to represent him or her on that chamncthe attorney has informed police of the
96-0658. N o ) ] representation and that they are not to question the accused, the accused need not
Counselwas deficient when it failed tbject at sentencing to a prosecigsen specifically“invoke” the right to counsel. In that case, police must assume that the
tencerecommendation after agreeing in a plegairto make no recommenda accusedioesnot intend to waive the right to counsel and may not question the
tion. The defendant was automatically prejudiced when the prosecutor materially accusedn the absence of the attorne§tate vDagnall,2000 W1 82236 Wis. 2d
andsubstantially breached the plea agreement. St&mith,207 Ws. 2d 259 339 612 N.W2d 68(Q 98-2746. See also StatdForbush2011 WI 25, 332 Wis.
558N.W.2d 379(1997), 94-3364. 2d 620796 N.W2d 741 08-3007. See also StateDelebreau2014 WI App 21
Whenevera defendant seeks to proceed se a colloquy to determinehether 352Wis. 2d 647843 N.W2d 441 13-108.

the waiver is knowing and voluntary is required. The colloquy is to ensure thatthe A defendans unusual conduct or beliefs do not necessarily establish inecompe
defendantl) made a deliberate choice to proceed without counsel, 2) was aware tencefor purposes of self-representation. Although a defendantexiaipit

of the dificulties and disadvantages of self-representation, 3) was aw#re of beliefsthat are out of the ordinary and make references that may antagonize jurors,
seriousnessf the chage or chages, and 4) was aware of the general range of the that doesnot reflect a mental defect that prevents self-representation. State v
possiblepenalties. When there is no colloquy and post-conviction relief is Ruszkiewicz2000 WI App 125237 Ws. 2d 441613 N.W2d 893 99-1198.

requestedthe court must hold an evidentiary hearingfomwaiver and the state Exceptwhen chages have been filed in a closely-related case derived from the
mustprove by clear and convincing evidence that the waiver was knowingly made same factual predicate, the 6th amendment right to counstensefpecific and
for the conviction to stand. StateKlessig,211 Wis. 2d 194564 N.W2d 716 attachego a particular dense only after adversary proceedings are commenced.
(1997),95-1938. The 6th amendment does not not prohibit the interrogation of a defendant in regard
Thereis a higher standard for determining competency to represent oneself thanto a murder in the absence of counsel retained in a bail jurnps®y State Bad
for competency to stand trial. Th&ndard is based on the defendaeducation, ker,2001 WI App 27240 Ws. 2d 460623 N.W2d 142 99-2943.
literacy, fluency in English, and any disability that mafeaf theability to commu In making its separate determination of whetheefendant is indigent for pur
nicatea defense. When there is no pretrial finding of competency to proceed and posesof court-appointed counsel, the trial court should consider federal poverty
post—convictiorrelief is sought, the court must determini¢ ¢an make a meaning guidelines. If a defendanbas no assets and an income well below the poverty level,
ful nuncpro tuncinquiry. If it cannot, or it finds that it can but the defendant was  thetrial court should set forth why it determined that the defendant cdoldi af
not competent, a new trial is required. Stat&hessig,211 Wis. 2d 194 564 counsel. State v Nieves—Gonzales, 2001 WI App. 942 Ws. 2d 782 625
N.W.2d 716(1997), 95-1938. N.W.2d 913 00-2138.
It wasineffective assistance of counsel to advise a defendant to go to trial and  An indigent sexually violent person is constitutionally entitled to assistance of
lie rather than agree to a plea agreement. Despite the defsrtatitipation in counselin bringing a first appeal as of right from a denial of his or her petition for

fraud on the court, the defendant was entitled to vacation of his sentence and asupervisedelease. State ex rel. Seibert v. Ma2b1 WI 67 244 Wis. 2d 378
returnto pretrial status, althougiffering the prior proposed plea agreement was 627 N.W.2d 88199-3354.

not required. State.\Fritz,212 Ws. 2d 284 569 N.W2d 48(Ct. App. 1997), Therewas inefective assistance of counsel when the notice of appeal for the

96-1905. denialof a ch. 980 petition for supervised release was filed one day late in circuit
Whena defendant proves irfettive assistance of counsel occurred at the pre  court. Under the U.S. Supreme Coartecisions irDouglas v California, 372

trial stage, the defendant must be granted a new trial. Staatewski,212 Ws. U.S.353(1963) andAnders vCalifornia, 386 U.S. 73§1967) the court of appeals

2d 849 569 N.w2d 758(Ct. App. 1997), 96-2597. could not conduct an independent review for error when the individual lacked

An in—court identification subsequent to a lineup in violation of an acauised’ requestedepresentation. State ex rel. Seibert v. Ma201 W1 67244 Wis. 2d
right to counsels admissible only if the state carries the burden of showing that the 378 627 N.W.2d 88199-3354. ) . )
in—courtidentification was based on observations of the suspect other than the _Absenta showing of prejudice to their defense, misdemeanants wedemiet!

lineup. State vMcMorris, 213 Wis. 2d 156570 N.W2d 384(1997), 95-2052. effectivecounsel when their attorneys failed to object to the 6-person jury statute
A postconviction hearing pursuant3tate vMachner92 Ws. 2d 797 to pre thatwas found unconstitutional Btate vHansfod, 219 Ws. 2d 226580 N.W2d

servethe testimony of trial couns@ required in every inédctive assistance of 171 (1998), 97-0885. State #ranklin,2001 WI 104, 245 Ws. 2d 582629

counsekase. State Curtis,218 Ws. 2d 550582 N.W2d 409(Ct. App. 1998), N.W.2d 289 99-0743.

96-2884. A reviewing court is not required to view defense cousiselbjective testimony
Having disputed relevant portions of the presentence investigation at the sen asdispositive of an inééctive assistance claim. The testimasgimply evidence

tencing hearing, it was trial counsslduty to see that theisputes were fully to be considered along with other evidence in the record tairawill examine

resolvedoy a proper hearing. Failure to do so constitutedeioi¥e assistance of in assessing counsebverall performanceState vKimbrough,2001 WI App 138

counsel. State vAnderson222 Ws. 2d 403588 N.w2d 75(Ct. App. 1998), 246Wis. 2d 648630 N.Ww2d 752 00-2133.

97-3070. Forfeiture of the right to counsel cannot occur siniygigause the fefct of the

Whethera defendars’ motion for substitution of counsel, with an accompanying ~ defendant'sonduct is to frustrate thederly and dicient progression of the case.
requesfor a continuation, should lganted depends on the balancing of several The defendant must also have the purpose of causing fieat.eforfeiture, by

interests. State v Wanta,224 Ws. 2d 679592 N.W2d 645(Ct. App. 1999), actionor conduct, is subject to the same rules as when a defendant informs the court
98-0318. thathe or she wishes to proceed without counsel, and the court must determine
A defendans prejudicial deprivation of appellate counsel, be it the fauhef whetherthe defendaris competent to proceed without an attornState vCole

attorneyor the appellate court, is properly remedied by a petition for habeas corpus man,2002 WI App 100253 Wis. 2d 693644 N.W2d 283 01-2201.
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Fora knowing and voluntary waiverf counsel on direct appeal, the defendant
mustbe aware of: 1) theghts to an appeal, to the assistance of counsel for the
appealand to opt for a no—merit report; 2) the dangers and disadvantages of pro
ceedingpro se; and 3) the possibility that if appointed counsel is permitted to with
draw, successor counsel may not be appointEde necessary colloquy may be
accomplished by written communications with ttefendantinitiated either by
the court or by counsel seeking to withdra®tate vThornton, 2002 WI App 294
259Wis. 2d 157656 N.W2d 45 01-0726.

Openinga letter marked “Legal Papers” outside ofimmates presence may
haveviolated an administrative rule, but it was not a violation of the 6th amendment
right to counsel. For the right to counseli@ave an guable application, there
must,as a threshold mattdre some evidence that the documents in the envelope
werecommunications with aattorney State vStefes,2003 WI App 55260 Wis.
2d 841, 659 N.w2d 445 02-1300.

Whenin closingagument counsel concedes guilt on a lesser count in a multiple—
countcase, in light obverwhelming evidence on that count and in oreto gain
credibility andwin acquittal on the other chgs, the concession is a reasonable
tacticaldecision and counsel is not deemed to have been constitutionafigcinef
tive by admitting a cliens guilt contrary to the clierg’plea of not guilty State v
Gordon,2003 WI 69 262 Wis. 2d 380663 N.W2d 765 01-1679.

Whena court finds numerous deficiencies in a cousggdrformance, ineed
notrely on the prejudicial &ct of a single deficiency if, taken togethire defi-
cienciesestablisticumulative prejudice. Whether the aggregated errors by counsel
will be enough to meet ti&ricklandprejudice requirement depends upon the
totality of the circumstances at trial, not tio¢ality of the representation provided
to the defendant. State Thiel,2003 WI 11, 264 Wis. 2d 571665 N.W2d 305
01-1589.

UnderDeana trial court is only obligated to advise a defendant of the right to
counsel. The trial court is not requirdd conduct a colloquy that includes specific
adviceto a defendant that the rightappointed counsel is broader than the right
to counsel provided by the state public defender and includegtitéo counsel
appointedoby the court and paid for by the counttate vDrexler 2003 WI App
169 266 Ws. 2d 438669 N.W2d 182 02-1313.

No law requires that a motion to withdraw be filed any time an attorney
appointedby the public defender terminates his or her postconviction/appellate
representationf a defendantCounsel for the defendant did not renderfexive
assistancéy closing his file without first obtaining court permission to withdraw
or otherwise seeking a contemporaneous judagétrmination that his client had
knowingly waived either the right to appeal or the right to counsel. Fétdim,
2004WI App 22 269 Ws. 2d 810676 N.W2d 500 02-1828.

An attorney may not substitute narrative questioning for the traditional question
andanswer format unlessounsel knows that the client intends to testify falsely
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warningsthat, ifthe defendant persists in specific conduct, the court will find that
theright to counsel has been forfeited; 2) engage in a colloguy indicating that the
defendantas been made aware of théicliities and dangers inherent in self-rep
resentation3) make a clear ruling whehe court deems the right to counsel to have
beenforfeited;and 4) make factual findings to support the ceuttling. State.v
McMorris, 2007 WI App 231306 Wis. 2d 79 742 N.W2d 322 06-0772.

It would be unreasonable to require a circuit court to engage in a colloquy to
ensurethat the defendant deliberatelinquished the right to counsel in circum
stancesvhere the defendant will verballysist he or she did not. In cases in which
the defendant words are inconsistent with the defendartbnduct, such a
colloquywould be farcical. State McMorris,2007 WI App 231306 Ws. 2d 79
742N.W.2d 322 06-0772.

Although an indigent defendant does not have the right to pick his or her trial
lawyer, the indigent defendant is entitledadawyer with whom he or she can com
municate. The ability—to—communicate assessment is left to the reastsme
tion of the trial court. The counhust make sfitient inquiry to ensure that a defen
dantis not cemented to a lawyer with whom full and fair communication is
impossible;mere conclusions, unless adequately explained, will notState v
Jones2007 WI App 248306 Ws. 2d 340742 N.W2d 341 07-0226.

Thereis no 6th amendmentfettive assistance of counsel right to subpoena
policereports and other non—privileged materials prica freliminary examina
tion. State vSchaefer2008 WI 25308 Wis. 2d 279746 N.W2d 457 06-1826.

A lawyer's failure to investigate is not deficient performance if he oresheon
ably concludes, based on facts of record, that any investigation wouttiee
wheel-spinningind fruitless. When there is reason to beltea¢ pursuing certain
investigationsvould be fruitless or even harmful, counsééiilure to pursue those
investigationanay not later be challenged unreasonable. Statéhalker, 2007
WI App 142 302 Wis. 2d 735735 N.W.2d 582 06-0562. Reversed on other
grounds State vWalker, 2008 WI 34308 Wis. 2d 666747 N.W2d 673 06-0562.

Wisconsinaffords a convicted person the right to postconvictonnsel. It
would be absurd to suggeiat a person has a right to counsel at trial and a right
to counsel on appeal, but no right to the assistance of counsel at a postconviction
proceedingn the circuit court, which is often the precursor to and augntieats
recordfor an appeal. State Reterson2008 WI App 140314 Wis. 2d 192757
N.W.2d 834 07-1867.

A defendant does not have the right to be represented by: 1) an attorney he or she
cannotafford; 2) an attorney who is not willing to represent the defendaain 3)
attorney with a conflict of interest; or 4) an advooat® is not a member of the
bar. State v Peterson2008 WI App 140314 Wis. 2d 192 757 N.W2d 834
07-1867.

The circuit courts decisiorto remove counsel of choice is discretionafhe
courtdoes not have unfettered freedom to deprive a defendant of retained counsel.

Absentthe most extraordinary circumstances, such knowledge must be based onwhetherremoval for conflict was proper rests on whether the court balanced the

theclient’s expressed admission of intent to testify untruthfulléhile the defen

defendant'sight to be represented by retained counsel against thescioterest

dant'sadmission need not be phrased in magic words, it must be unambiguous andp, the appearance of faimess andusihg what it characterized as a potentia-con

directly made to the attorneyState vMcDowell, 2004 WI 7Q 272 Wis. 2d 488
681 N.W2d 500 02-1203.

Whena defendant informs counseltbe intention to testify falselghe attor
ney’sfirst duty shall be to attempt to dissuade the client from the unlawful course
of conduct. The attorney should thesmsider moving to withdraw from the case.
If the motion to withdraw is denied and the defendant insists on committing perjury
counselshould proceedith the narrative form of questioning, advising the defen
dantbeforehand of what that entaélad informing opposing counsel and the circuit
court of the change afuestioningstyle prior to use of the narrative. Stat&eDo-
well, 2004 WI 70272 Wis. 2d 488681 N.W2d 500 02-1203.

An alleged violation of the requirementskigssig,211 Wis. 2d 194 can form

flict. State vPeterson2008 WI App 140314 Wis. 2d 192757 N.W2d 834
07-1867.

When making a determination whether to allow the defendardunsel of
choiceto participate, the circuit court must balance the deferslagtit to select
counselagainst the publis’interest in the prompt andiefent administration of
justice. Several factors asstite court in balancing the relevant interests, for exam
ple: the length of delay requested; whether competent counsel is presently avail
ableand prepared toy the case; whether prior continuances have been requested
and received by the defendant; the inconvenience to the parties, witnesses and the
court; and whether the delay seems to be for legitimate reasons or whether its pur

oseis dilatory State vPrineas2009 WI App 28316 Ws. 2d 414766 N.W.2d

the basis of a collateral attack as long as the defendant makes a prima facie showingog 07-1982.

that he or she did not knowingiptelligently, and voluntarily waivénisor her con
stitutionalright to counsel, which shifts the burden to prove that the defendant val

idly waived his or her right to counsel to the state. The state may elicit testimony
from the defendant at an evidentiary hearing in an attempt to meet its burden and
in turn, the defendant may not raise the 5th amendment privilege against testifying.

Statev. Ernst,2005 WI 107283 Wis. 2d 300699 N.W2d 92 03-1728.

Whena defendant seeks to proceed pro se, the circuit court undertakes a 2—pai

inquiry, ensuring that the defendant: 1) has knowinighelligently, andvoluntar
ily waived the righto counsel; and 2) is competent to proceed pro se. The record
must demonstrate an identifiable problem or disability that pneyent a defenrd

antfrom making a meaningful defense. The circuit court need not always make an

expresdinding as to which specific problem or disability prevented a defendant
from beingable to meaningfully represent himself or herself. Stawavquardt,
2005WI 157, 286 Wis. 2d 204705 N.W2d 878 04-1609.

A defendant must clearly anthequivocally make a declaration in order to
invoke the right to self-representation. A trial couas no duty to advise a defend
antof the right to self-representation prior to an invocatiState vDarby 2009

"WI App 50 317 Ws. 2d 478766 N.W2d 77Q 08—-0935.

Thefact that the government might know an informant hopes to receive a benefit

rﬁsa result of providing information does not translate into an implicit agreement

etweerthe government and the informant if the informant is thereafter placed into
anenvironment where incriminating information can be obtairiethere is hope,
andnothing else, then the informant canhetconstrued to be a government agent
eliciting a statement in violation of the 6th amendment right to counsel. State v
Lewis, 2010 WI App 52324 Wis. 2d 536781 N.W2d 730 09-0429.

The police do not have a duty to bar ajeedl defendants’ visits withotential

informants;indeed such a requirement would be unfair to prisoners. isen
aperson dkrs to assist the police, the police need not try to stop the person from

A deaf defendant who was shackled during trial and sentencing had the burdenprovidingassistance. As long as the police do nothing to direct or coninviaive

to show that he in fact was unaldéecommunicate, not that he theoretically might
havehad such difculty. State vRuss2006 WI App 9289 Wis. 2d 65709 N.W2d
483 04-2869.

A defendans constitutional right to &ctive representation for the purpose of
exercising theight to directly appeal a conviction did not require postconviction

themselvesdn the questioning of person in custody by a private citizen, such ques
tioning does not violate the 5th or 6th amendme@tate vLewis,2010 WI App
52,324 Wis. 2d 536781 N.W2d 73Q 09-0429.

Klessigis the controlling authority for determining whether a defendant validly
waivedthe right tocounsel. Howevemhen the circuit court failed to engage a

counselto offer the defendant the option of a “partial no-merit” report on any  gefendantn the 4 lines of inquiry as prescribeddfessigbut determined that two

potentialissues remaining after the defendant declined for strategic reasons to pur

suean issue having gnable merit. The U.S. Constitution requires only that “an
indigent'sappeal will be resolved in a way that is related to the merit of that appeal.”
Fordv. Holm, 2006 WI App 176296 Ws. 2d 1.9, 722 N.W 2d 609 02-1828.

While courts sometimes can override a defendacitoice of counsevhen
deemechecessarynothing requires them to do so. Requiring a court to disqualify
an attorney because of a conflict of interest would infringe upon the defemdant’

of the four lines of inquiry were not satisfied, the circuit court did not commit auto
matic error requiring a new trial because the defendant could not\diddy
waived his right to counsel. State Mnani, 2010 WI 66 326 Ws. 2d 179786
N.W.2d 40, 08-1521.

Nothingbars a defendant from requesting substitution of counsel, nothing bars
the public defender from choosirig make substitute counsel available, and-noth
ing bars a court from granting suchegjuestbut a court is not required by thth

right to retain counsel of his choice and could leave the accused with the impressionamendmento the U.S. Constitution or by Article |, Section 7 of thisttinsinCon

thatthe legal system had conspired against irher State vDemmerly 2006
WI App 181 296 Ws. 2d 153722 N.W 2d 585 05-0181.

Generallya defendant who validly waives the right to conflict-frepresenta
tion also waives the right to claim irfe€tive assistance of counsel based on the
conflict, although therenay be instances in which counsegderformance is defi
cient and unreasonably so even in light of the waived conflict of inteBéate v
Demmerly,2006 WI App 181296 Ws. 2d 153722 N.W 2d 585 05-0181.

It is recommended, if not required, that circuit courts take certain steps to deter
mine whether a defendant has forfeited the right to counsel: 1) provide explicit

stitutionto do so solely because a defendant requests it. Sthires2010 WI
72,326 Wis. 2d 380797 N.W2d 378 08-2342.

A defendans request to withdraw from self-representation and proaéted
theassistance of counsel rests in the trial cewigcretion. A request to reinstate
theright to counsel is akin to a request for substitution of counsel. A trial court may
err by denying a request to revoke pro se status when the denial is merely to punish
the defendant or is based on a rigid insistence on expedition in the face of a justifi
able request for delayA trial court does not erroneously exercise its discretion by
preventinga defendant from reasserting the right to counsel merely to himeler
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progresf the case against him. Stat&hodes2011 WI App 145337 Wis. 2d
594,807 N.W2d 1, 10-0435.

Theright to select counsel of osehoice has been regarded as themmatning
of the constitutional guarantee. Deprivation of tight is complete when the
defendants erroneously preventdtbm being represented by the lawyer he or she
wants,regardless of the quality of the representation receiveddisfualify an
attorneyas a witness in a case, the state must shovhihattorney is a necessary
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supportedy demonstrating specific errors made by @lnsel. U.S..\Cronic,
466U.S. 648(1984).

To support a claim of inédctive assistance of counsel, the defendant must show
a probability suficient to undermine confidence in the outcome, that but for-coun
sel'sunprofessional errors, the result of the proceeding would have bisermtif
Stricklandv. Washington466 U.S. 66§1984).

Indigent inmates heloh administrative segregation during the investigation of

witness. It was an error to disqualify an attorney based solely on the fact that the 4 prison murder were not entitled to counsel prior to the initiation of adversary judi

attorneyacted as a translator for his client. Stat8anzalez-Narreal,2012WI
App 110, 344 Wis. 2d 472824 N.W2d 161 11-1259.
In order toestablish a 6th amendment violation on the basis of a conflict of inter

est,a defendant who did not raise an objection at trial must demonstrate by clear
and convincing evidence that his or her counsel had an actual conflict of interest

basedon the facts of the case. An actual conflict of interest exists when the defen
dant'sattorney was actively representing a conflicting interest so that the attorney’
performancevas adversely fécted. Counsel is considered per sef@utive once
anactual conflict of interest adverselyfedting counse$ performance has been
shown. A defendant need not prove that some kind of specific adviaseoef
harmresulted from the conflict. StateWillarreal,2013 WI App 33346 Wis. 2d
690, 828 N.W2d 866 11-0998.

A claim for inefective assistance of postconviction counsel must be filed with
the circuit court, either as a s. 974.06 motion or as a petition\igitaf habeas
corpus. A defendant @uing inefective assistance of appellate counsel,-con

cial proceedings against them. U.SGouveia467 U.S. 1801984).

An accused postrequest responses to further interrogation may not be used to
castretrospective doubt on the clarity of an initial requestéamsel. Smith.uilli-
nois, 469 U.S. 91(1984).

Due procesgjuarantees a criminal defendant tife@ive assistance of counsel
ona first appeal as of right. Evittslwcey 469 U.S. 3871985).

Theright to assistance of counsel wasrnblated when an attorney refused to
cooperatewith the defendant in presenting perjured testimony at trial. Nix v
Whiteside 475 U.S. 1571986).

Becauseanindividual has no underlying constitutional right to appointed €oun
selin state collatergpostconviction proceedings, the individual may not insist
uponimplementation ofAnders v California, 386 U.S. 73§1967), procedures.
Pennsylvania. Finley 481 U.S. 55%1987).

Thoughthe trial court must recognize the presumptiat a defendant is entitled

versely,may not seek relief under s. 974.06 and must instead petition the court of to his or hercounsel of choice, the presumption is overcome by actual conflict and

appealdor a writ of habeas corpus. StateStarks2013 WI 69349 Ws. 2d 274
833N.W.2d 146 10-0425.

A defendant who gues that he or she received feefive assistance of appel
late counsel in a habeas petition because certgimaents were not raised must
show why the claims he or she believes should have been raisepeawere
“clearly stronger” than the claims that were raised. Ste¢avks2013 WI 69349
Wis. 2d 274 833 N.W2d 146 10-0425.

UnderPadilla, 559 U.S. 356 counseB failure to advise a defendant concerning
clear deportation consequences of a pleayhiar is prejudicial if the defendant
showsthat “a decision to reject the pleadmsn would have been rational under the
circumstances."The defendant is noéquired to show that “there would be & dif
ferentoutcome” or that he or she had “real arable challenges to the underlying
veracityof the conviction.” State.Wendez2014 Wl App57__ Ws. 2d ___,

_ N.wad __ |, 13-1862.

The court where an alleged irfie€tive assistance of counsaicurred is the
properforum in which to seek relief unless that forum is unable to provide the relief
necessaryo address the irfettiveness claim. The remedy for an attoraégilure
to file a notice of intent to pursue postconviction relief is an extension of the time
frameto file the notice. Because the circuit court is without authority to extend the
deadlineto file a notice of intent to pursue post conviction relief, the proper forum
liesin the court of appeals. KylesRollard, 2014 WI 38 __ Wis. 2d
N.w.2d___, 12-0378.

Failureto call a potential witness may constitute deficient performance. -A fail
ureto call a key witness, howevyeloes not alwaysecessarily constitute deficient
performance.The failure to call a withessay have been a reasonable trial strategy
Statev. Jenkins2014 WI59  Ws.2d _ ,  N.MZd __, 12-0046.

A preliminary hearing to determine probable causeétention pending further
proceedingss not a “critical stage” in a prosecuticequiring appointed counsel.
Gersteinv. Pugh,420 U.S. 103

Thestate may not forca lawyer upon a defendant who intelligently insists upon
conductinghis or her own defense. FarettaDalifornia,422 U.S. 806

_

The right tocounsel includes the right to make a closing summary of evidence (

to the trier of fact. Herring.\Wew York, 422 U.S. 853

Theright to counsel includes the right to consult with an attorney during a trial
recess.Geders vUnited States}25 U.S. 80

Prisonerdacing disciplinary chaes that also constitute crimes have no right to
counselat the disciplinary hearing. BaxterRalmigiano425 U.S. 308

Whenthe defendard’right to counsel was violated by a corporeal identification
conductedn court without counsel, the prosecution could not introduce identifica
tion evidenceeven though the identification had an independent source. Moore v
lllinois, 434 U.S. 22q1977).

The right to counsel was not violated when a permissible jury instruction,
intendedfor the defendard’benefit, was given over defense coussafjections.
Lakesidev. Oregon435 U.S. 3331978).

Whenevetthe trial court improperly requirgsint representation over a timely
objection,reversal is automatic. Holloway Arkansas435 U.S. 4751978).

An indigent defendant is not entitled to appointednsel when chged with an
offensefor which imprisonment is authorized but not imposed. Scdltinois,
440U.S. 367(1979).

aserious potential for actual conflict. Wheatnited State}86 U.S. 1531988).

Theright to counsel was not violated by the cauit'struction to thelefendant
thathe not confer with his attorney during a 15 minute recess between the defen
dant’sdirect and cross—examination. Perrygeke488 U.S. 272102L. Ed. 2d
624(1989).

The sixth amendment right to counsel isenlse specific. An accusedhvoca
tion of this right during a judicial proceeding did not constitute an invocation of the
right to counsel undévliranda arising from the 5th amendment guarantees against
self incrimination in regard to police questioning concerning a separatesef
McNeil v. Wisconsin 501 U.S. 171115 L. Ed. 2d 151991).

An uncounseled misdemeanaonviction, valid because no prison term was
imposedjs also valid when used to enhance punishment upon a subsequent convic
tion. Nichols v U.S.,511 U.S. 738128 L. Ed. 2d 74%1994).

To void a conviction due to a 6th amendment violation whetahcourt has
failed to inquire into a potential conflict of interest that the court knew or should
haveknown of, the defendant must establish that the conflict adveafiegted
counsel'sperformance. Failure of the trial court to inquire into the conflict did not
reducethedefendans burden of proof. Mickens Vaylor, 535 U.S. 162152 L.

Ed. 2d 291(2002).

The6th amendment right to counsel of choice commands, not thialt lze fair
butthat a particular guarantee of fairness be provided, to wit, that the accused be
defendeddy the counsel he or she believes to be Ba#ten that right is violated
becaus¢he deprivation of counsel is erroneaus,additional showing of prejudice
is required to make the violation complete, and the violation is not subject to harm
less—error analysis. United State&Senzalez-LopeA48 U.S. 140165 L. Ed. 2d
409, 126 S. Ct. 25572006).

The Constitution does not forbid a state to insist that the defendant proceed to
trial with counsel when the state court found the defendant mentally competent to
standtrial if represented by counsel but not mentally competent to conduct that trial
himself. Indiana v Edwards554 U.S. 164171 L. Ed. 2d 345128 S. Ct. 2379
2008).

The right to counsel applies at the first appearance befodicial officer at
which a defendant is told of the formal accusation against him or her and-restric
tionsare imposed on his or her libertttachment of the right does not require that
a public prosecutor as distinct fronpaliceofficer be aware of that initial proceed
ing or involved in its conduct. Rothgery@®illespie County554 U.S. 19]1171L.

Ed.2d 366 128 S. Ct. 257§2008).

Michigan v. Jackson 475 U.S.625 which provided that if police initiate
interrogationafter the defendarst'assertion of the right to counsel, any waiver of
the defendans right to counsebr that police—initiated interrogation is invalid, is
overruled. Courts arenot required to presume that such a waiver is invalid under
thosecircumstances. Montejo kouisiana556 U.S. 778129 S. Ct. 207973 L.

Ed. 2d 955(2009). See also StateRorbush2011 WI 25 332 Wis. 2d 620796
N.W.2d 741, 08-3007. See also StateDelebreau2014 WI App 21352 Wis. 2d
647,843 N.W2d 441 13-1108.

A defendans incriminatingstatement to a jailhouse informant, concededly elic
ited in violation of the 6th amendment rigiot counsel, was admissible at trial to
impeachthe defendarg’conflicting statement. Kansas/entris556 U.S. 586129
S.Ct. 1841172 L. Ed. 2d 4542009).

Counsel has an obligation to advise a defendant that a guilty plea williresult

In order to demonstrate a violation of the right to counsel, the defendant must the defendant deportation from this countnAdvice regarding deportation is not

establishthat an actual conflict of interest adversefgetied the counsel’perfor
mance. Cuyler v Sullivan,446 U.S. 33§1980).

Thegovernment violated the defendanight to counsdby placing a paid infer
mantin the same cell who deliberately elicited incriminating statements. United
Statesv. Henry 447 U.S. 2641980).

categoricallyremoved from the ambitf the 6th amendment right to counsel.
Whenthe deportation consequence is truly cléee duty to give correct advice is
equallyclear Padilla vKentucky 559 U.S. __ 130 S. Ct. 1473176 L. Ed. 2d
284(2010).

As a general rule, defense counsel has the duty to communicate fofensl of

When the right to counsel was infringed but no prejudice to the defendant was from the prosecution to accept a plea on terms and conditions that fisapteble

shown,the court erred in dismissing indictment. United Statédorrison,449
U.S.361(1981).

Sincea criminal defendant has no constitutional rightdansel to pursue a dis
cretionarystate appeal, the defendant could not be deprivedestieé counsel by
counsel'sfailure to timely file an application for certiorari. aiwright v Torna,

455 U.S. 58§1982).

Theright to counsel does not guarantee a “meaningful attorney—client relation
ship.” Morris v. Slappy461 U.S. 1(1983).

Counselappealing a conviction need not present every nonfrivolous issue
requestedy the defendant. JonesBarnes463 U.S. 7451983).

Without surrounding circumstances making it unlikely that the defendant
receivedeffective assistance of counsel, a claim offieetive assistance must be

to the accused. When defense counsel allowedfentofexpire without advising
the defendant oallowing him to consider it, defense counsel did not render the
effectiveassistance the constitutioequires. Missouri.rye, 565 U.S. __ 182
L. Ed. 2d 379132 S. Ct. 13992012).
Whenineffective advice ledo a plea der’s rejection and caused the defendant
to stand trial, rather than to waive the rightrial, a defendant must show that but
for the inefective advice otounsel there is a reasonable probability that the plea
offer would have been presented to the court, that the court would have accepted
its terms, and that the conviction or sentence, or both, undefénis 6érms would
havebeen less severe than under the judgment and sentence that were imposed.
Lafler v. Cooper566 U.S. __ 182 L. Ed. 2d 39832 S. Ct. 13762012).
Whenpostconviction counsel failed to assert a claim oféutife assistance of
trial counsel in a postconviction motion under s. 974.02, the defesdgpidrtu
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nity to ague that claim on direct appeal was foreclosed. The appropriateftarum
assertingneffective assistance of postconviction counsel for faitanaise inef
fective assistance of trial counsel was inadlateral motion under s. 974.06. Page
v. Frank,343 F3d 901(2003).

Right to counsel; repayment of cadtcourt—appointed counsel as a condition
of probation. 56 MLR 551.

McNeil v. Wisconsin Blurring a Bright Line on Custodial Interrogation. 1992
WLR 1643.

How do You Get a Lawyer Around Here? The Ambiguous Invocation of a
Defendant'sRight to Counsel undéiranda v Arizon& 79 MLR 1041 (1997).

JURY TRIAL AND JUROR QUALIFICATIONS

NOTE: See also the notes to s. 906.06 for decisiorfating to overturning
verdicts due to juror misconduct.

Contradictorytestimony of diferent state witnesses da®st necessarily cancel
thetestimony and render it unfit as a basis for a conviction. The determination of
credibility and the weighto be accorded the testimony is a jury function, and the
jury may accept or rejethe inconsistent testimopgven under the beyond atea
sonable doubt burden of proof. EmbryState46 Ws. 2d 151174 N.W2d 521

A resident of Menominee county may properly be tried by a jury drawn from the
Shawano—-Menominetdistrict. Article IV, sec. 23, is not violated by usidigtrict—
basedury lists. Pamanet \Btate49 Ws. 2d 501182 N.W2d 459

When 2 alternate jurors in a murder trial made remarks critical of court-proce
duresand the defense attornéut were removed prior to the time the casesuas
mittedto the jury a showing of probable prejudice was required for a mistrial to
beordered. Shelton Btate50 Wis. 2d 43183 N.W2d 87

Asking an improper question that i@t answered is not grounds for reversal,
especially when the trial court instructs the jury to disregard the question and to
drawno inferences therefrom. The instruction is presumeffaoe any possible
prejudice resulting from asking the questiomyl®r v State52 Wis. 2d 453190
N.W.2d 208

Thetrial court did not err in failing to declare a mistrial becausesthement
madeby the prosecutor in closinggament, challenged as improper because the
prosecutoexpressed his opinias to defendarg’guilt, where it neither could be
saidthat the statement was based on sources of information outside themecord,
expressedhe prosecutds conviction as to what the evidence established. State
v. McGee,52 Wis. 2d 736190 N.w2d 893

Whenthe prosecutor stated in opening remarksttretlefendant refused to be
fingerprintedbut failed to introducéestimony to this éct, the error was cured by
properinstructions. State Mew, 54 Wis. 2d 361195 N.W2d 615

The exclusion of young persons, students, and teacherséfijony list is dis
cussed. If a challenge establishes discrimination, the jury list is invalid and the
defendanneed not show prejudice. BrownState58 Ws. 2d 158205 N.W2d
566.

Rulesfor proving discrimination in compiling a jury list and the burden of proof
arediscussed. Wison v State 59 Wis. 2d 269208 N.W2d 134

PREAMBLE, WIS. CONSTITUTION

Waiverof a jury trial must be made byfiaiative action of the defendanier
ther counsel nor the court may waive it on the deferslaetialf. If the defendant
hasnot personally waived the right, the proper remedy is a newrtoiah postcon
viction hearing. State.\Livingston,159 Ws. 2d 561464 N.W2d 839(1991).

A juvenile’s right to a jury trial is purely statutoryn Interest of R.H.L159 Wis.
2d 653 464 N.W2d 848(Ct. App. 1990).

Underrare circumstances,jury instruction creating a conclusive presumption
regardingan element of a crime may be harmless eBtate vKuntz,160 Ws.
2d 722 467 N.w2d 531(1991).

Kinship to a person who has been criminalhaged or convicted may constitute
alegitimate racially—neutral reason for striking a member of the jury panel. State
v. Davidson,166 Wis. 2d 35479 N.W2d 181(Ct. App. 1991).

Unanimity requirements where multiple occurrences of multiple acts are
chargedare discussed. StateMarcum,166 Ws. 2d 908480 N.W2d 545(Ct.

App. 1992).

Prospectivgurors related to a state witness by blood or marriage to the third
degreemust be struck from the jury panel. Stat&esch,167 Ws. 2d 660482
N.W.2d99(1992). But for a review of this cageapply new terminology regarding
juror bias se&tate vFaucher227 Ws. 2d 700596 N.W2d 770(1999), 97-2702.

A defendantannot show jury prejudice unless the exhaustion of peremptory
challengedeft a jurythat included an objectionable or incompetent mem8tate
v. Traylor, 170 Wis. 2d 393489 N.W2d 626(Ct. App. 1992).

Whenthe jury is sworn during the trial but prior to deliberations, a mistrial is not
warrantedn theabsence of prejudice. Statdlock,170 Wis. 2d 676489 N.w2d
715(Ct. App. 1992).

A defendant has the right to have jurors individually polled on their verdict.
Reassemblingnd polling the jury 51 days after the verdict was rendered was harm
lesserror State vCoulthard 171 Ws. 2d 573492 N.W2d 329(Ct. App.1992).

Whenthe jury is presented with evidence of more than one crime, the verdict
mustbe unanimous as to each crimeo sUstain a conviction whealternative
methodsof proof resting upon dirent evidentiary facts are presented to the jury
the evidence must be didient to convict beyond a reasonable doubt upon both of
the alternative modes of proof. StateGhambers]173Wis. 2d 237496 N.W2d
191(Ct. App. 1992).

The“clearly erroneous” standard applies to all steps und@8adtson476 U.S.

79, analysis made by a trial court in determining whether a peremptory challenge
wasdiscriminatory State vLopez,173 Ws. 2d 724496 N.W2d 617(Ct. App.
1992).

Theverdict of a 13 member jury panel agreetydhe defense and prosecution
wasnot invalid. State vLedger175 Ws. 2d 16,499 N.W2d 199(Ct. App. 1993).

A trial courts comments to a deliberatipngy without the presence of the defen
dantand his or her counsel violated the constitutional right to be present at trial.
Thetrial court should not inquire of a deliberating jury the numerical division of
thejury. State vMcMahon,186 Ws. 2d 68519 N.W2d 621(Ct. App. 1994).

A criminal defendant may not be tried by a juror veaanot comprehend testi

Jurorsare not necessarily prejudiced by reason of having sat as jurors at the samenony. Once it is determined that a juror has missed testimony that bears on guilt

termon similar cases when the stat@/itnesses were the same, big thetter not

to use the same jurors. StatBoutch,60 Ws. 2d 397210 N.w2d 751
Theabsence of persons of the defendarstte orthe jury panel is not ipso facto

evidenceof prejudice. Jones Btate56 Ws. 2d 105223 N.W2d 889

or innocence prejudice must be assumed. Stafermer 186 Ws. 2d 277521
N.W.2d 148(Ct. App. 1994).

When polling the jury showed a unanimous verdict, no constitutional error
occurreddue to a failure to instruct thery that a unanimous verdict was required.

A defendant, having been found competent to stand trial, must necessarily haveStatev. Kircherz,189 Ws. 2d 392525 N.W2d 788(Ct. App. 1994).

possessethe intellectual capacity to waive the right to a jury trial. Norwaod
State,74 Wis. 2d 343246 N.w2d 801

A jury must unanimously find participation in a crime, but jimy need not
unanimouslyagree whether defendant: 1) directly committed crime; 2) aided and
abettedts commission; or 3) conspired with another to commit it. Hollagtate,

91 Wis. 2d 134280 N.W2d 288(1979).

Unanimity of criminal verdicts is discussed. Jackso8tate92 Wis. 2d 1284
N.W.2d 685 (Ct. App. 1979).

ExcusingNative Americans from a jury without individual examination denied
the Native American defendant a trial by an impartial jBate vChosa,l08 Ws.
2d 392 321 N.W2d 280(1982).

The verdict was unanimous in a battery case even though the jury was not
requiredto specify whether the battery occurred when the defendant threw an
objectat the victim or during an ensuing fistfight. Stat&uwosky 109 Wis. 2d
446,326 N.W2d 232(1982).

Theverdict was unanimous in a rape case even though thegsmot required
to specify whether the sexual assault was vaginal or oral. Statenagro,113
Wis. 2d 582 335 N.W2d 583(1983).

Whenthe accused refused to participate in the trialcthet erred by failing to
inform the accused of the right to be present at trial, to waive that right, and to
reclaimit at any time. State ¥aynes]118 Wis. 2d 21345 N.W2d 892(Ct. App.
1984).

A waiver ofthe right to a jury trial is ééctive if the defendant understands the
basicpurposeand function of a jury trial. fial courts are prospectively ordered to
advisedefendants of the unanimity requirement before acceptivaj\eer State
v. Resio,148 Wis. 2d 687436 N.W2d 603(1989).

A defendant has the right to a jury determination on each elemechafed

offense. The right can be waived only by the defendant personally on the record.

Statev. Villarreal, 153 Wis. 2d 323450 N.W2d 519(Ct. App. 1989).

Oncethe defendant makes @ima facie showing that the prosecutor used
peremptorychallenges in a purposefully discriminatory manttex burden shifts
to the prosecution to provide a neutral explanation for challenging the jiats.
sonv. Kentucky476 U.S. 791986) is discussed. StatéMalker, 154 Ws. 2d 158
453N.W.2d 127(1990).

Law enforcement diters shouldnot be automatically excused for cause from
a jury pool on the grounds of implied bias. Stateouis, 156 Ws. 2d 470457
N.W.2d 484(1990). But for a review of this case to apply new terminology regard
ing juror bias, se&tate v Faucher 227 Wis. 2d 700596 N.w2d 770(1999),
97-2702.

Whethera defendant is required to be shackled at trial should be determined
basedon the particular risk of violence or escape. Where the shackles tennot
viewed by the jury no prejudicial harm may occ@tate vGrinder 190 Ws. 2d
541, 527 N.W2d 326(1995).

A defendans presence is required during all proceedings when the jury is being
selectedincluding in cameraoir dire. However failure to allow the defendast’
presence may be harmless er8iate vDavid J.K.190 Wis. 2d 726528 N.W2d
434(Ct. App. 1994).

Whenit wasconceded that a juror was sleeping, summarily foreclosing inquiry
into the jurots inattentiveness was an erroneous exercise of discretion. The court
mustexamine the length of the inattentiveness, the importance of the testimony
missedand whether the inattention prejudiced the defendant to the point that there
was not a fair trial. State Mampton201 Ws. 2d 662549 N.W2d 756(Ct. App.
1996),95-0152.

The prosecutds motive of protecting the defendant cannot justify a peremptory
challengebased solelpn a jurots race. Excluding a prospective juror because of
racecan never be “neutral” regardless of the prose®igmod faith. State Guer
ra-Reyna201 Ws. 2d 751549 N.W2d 779(Ct. App. 1996), 93-3464.

Whenthere are grounds to believe the juryioriminal case needs protection,
atrial court may take reasonable steps to protect the identity of potential jurors.
Preventingeferences on the record to jusonamesemployment, and addresses
while providing the defense with copies of the juror questionnaires deingire
waswithin the courts discretion. State Britt, 203 Wis. 2d 25553 N.W2d 528
(Ct. App. 1995), 95-0891.

Whetherthe interplay of legally correct instructions impermissibly misl@dya
is to be determined based on whether thereré&asonable likelihood that a juror
wasmisled. State.\Lohmeier205 Ws. 2d 183556 N.W2d 90(1996), 94-2187.

A party defendingagainst an allegation that peremptory strikes were used for
discriminatoryreasons must féfr something more thansaatement that nonpro
hibitedfactors were considered. There must be a showing of a nexus between legit
imatefactors and the jurowho was struck. State Jagodinsky209 Ws. 2d 577
563N.W.2d 188(Ct. App. 1997), 95-1946.

A potential juror who stated he doubted the innocence of someone who would
not testify and then said he could probabé that feeling aside should have been
removedfor cause under s. 805.08 (1). Failure to remove the juror forced the defen
dant to strike the potential juravhich violated thelefendans right to due process.
Statev. Ferron, 214 Ws. 2d 268570 N.W2d 883(Ct. App. 1997), 96-3425. But
for a review of this case to apply new terminology regarding juror biaStaee
v. Faucher 227 Wis. 2d 700596 N.W2d 770(1999), 97-2702.
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A party is prohibited from striking a potential juror based on a prohibited eharac
teristic,even if other non—prohibited characteristics were also considered. .State v
King, 215 Wis. 2d 295572 N.W2d 530(Ct. App. 1997), 97-1509.

An objection that peremptory challenges were racially motivated in violation of
Bastenmust be made prior to the time the jury is sworn. Stalenes218 Ws.
2d 599 581 N.w2d 561(Ct. App. 1998), 97-1002.

18

constitutesstatutory bias Failure to do so is grounds for reversal and a new trial.

Statev. Czarnecki231 Wis. 2d 1 604 N.W2d 891(Ct. App. 1999), 98-2406.
Theright to a jury trial guaranteed by art. I, ssarfdl 7, includes the right to a

unanimous verdict with respect to the ultimate issue of guilt or innocetege

v. Derango2000 WI 89236 Ws. 2d 721613 N.W2d 833 98-0642.
Peremptorychallenges may not be exercised, and therefore not changed, after

Theuse of and procedure for juror questioning of witnesses is discussed. Statethe parties have accepted the jayen if the jury has not yet been sworn. State

v. Darcy N.K.218 Wis. 2d 640581 N.W2d 567(Ct. App. 1998), 97-0458.

Art. I, s. 7 guarantees the righta jury of 12 in all criminal cases whether felony
or misdemeanor State vHansford,219 Ws. 2d 226580 N.W2d 171(1998),
97-0885.

A defendant waives an objection to juror bias if no motion is made to the trial
courtfor removal for cause. The ultimadecision whether to make the motion is
for counsel and ndhe defendant to make. Stat8wnette220 Ws. 2d 431583
N.W.2d 174 (Ct. App. 1998), 97-2111.

Failureto bring the incompleteness of an individual polling of the jury to the
attentionof the trial court constitutes waiver of any claim based on the deficiency
Statev. Brunette 220 Ws. 2d 431583 N.W2d 174(Ct. App. 1998), 97-211.

Failure to respond truthfully teoir dire questions isuficient grounds to dis
chargea juror during trial. Specific proof of bias is not required. Statdliiams,
220Wis. 2d 458583 N.W2d 845(Ct. App. 1998), 97-1276.

A juror who unequivocally announced his belief that a withess would not lie, but
also said he couldemain impartial showed manifest bias that could not be
obviated. Following denial of a motion for mistrial, the defendatyreement to
proceedwith 11 jurors did notvaive the right to further address the mistrial issue.
Statev. Faucher220 Ws. 2d 689584 N.W2d 157(Ct. App. 1998)97-2702.
Affirmed, 227 Ws. 2d 700596 N.W2d 770(1999), 97-2702.

Jurorbias may be actual, implied, or inferreltiferred bias is a factual finding

requiringevaluation of the facts and circumstances including those surrounding the

juror’s incomplete or incorrect responses to questions dwoirgdire. Truthful
responseslo not prevent finding inferred bias. Stat®elgado223 Ws. 2d 270
588N.W.2d 1(1999),96-2194. But for a review of this case to apply new terminol
ogy regarding juror bias se®tate vFaucher 227 Ws. 2d 700596 N.W2d 770
(1999),97-2702.

Theterms “statutory bias,” subjectiy@as,” and “objective bias” are adopted as
the proper terms for referring to types$ jury bias, replacing the terms “implied
bias,” “subjective bias,” and “objective bias.” Statd=aucher227 Ws. 2d 700
596 N.W2d 770(1999), 97-2702.

Statutorybias refers to those situations described in s. 805.08 (1); a person falling

within one of the descriptions there may not serve regardfebg ability to be
impartial. Although s. 805.08 (1) refers to jurors who haxeressed or formed
an opinion, that situatiomore properly qualifies as subjective bias. State v
Faucher227 Ws. 2d 700596 N.W2d 770(1999), 97-2702.

v. Nantelle, 2000 WI App 1.0, 235 Wis. 2d 91612 N.W2d 356 99-2159.

A party who during voir dire neither requests further questioning nor objects to
the seating of a juror may not later allege errah@trial cours failure to acsua
spontein regard to a juror who may not be impartial. StaMilliams, 2000 WI
App. 123,237 Wis. 2d 591614 N.W2d 11, 99-0812.

Theright to a jury trial guaranteed by art. I, ss. 5 and 7 inclirdesght to a unan
imousverdict with respect to the ultimate issue of guilt or innocence. Stagrv
ango,2000 W1 89236 Wis. 2d 721613 N.W2d 833 98-0642.

Inconveniencendinability to work during regular working hours cannot result
in bias suficient to strike a juror for cause. Stat€3uzman2001 WI App 54241
Wis. 2d 310 624 N.W2d 717 99-2249.

A challenge undeBatsonthat a peremptory strike was solely because of race
doesnot require a post-verdict evidentiary hearing and must be decided based on
whatthe prosecutor believeat the time the strike was made. A defendant must
showthat the prosecutor intentionally misrepresented the facts that were relied on
or that the prosecutor had been told those facts but knew they were erroneous. State
v. Gregory 2001 WI App 107244 Wis. 2d 65630 N.Ww2d 711, 00-0961.

Thetrial courts failure to remove a potential juror who was objectively biased,
forcing the defendant to strike the potential juror with one of the peremptory strikes
guaranteed under s. 972.03, did not require a new trial when the defendant received
afair trial. The harmless error test is applicable. Overtstate vRamos211 Wis.
2d 12 564 N.W2d 328(1997), 94-3036. State hindell,2001 WI 108245 Wis.
2d 689 629 N.W2d 223 99-2704.

Whena jury returned a verdict finding the defendant guilty of both a greater and
alesser included &nse, although the jury had been instructed that it could only
find one or the otheit was not error for the court to enter judgment on the greater
offense after polling the jury to confirm the result. Statdughes2001 WI App
239,248 Ws. 2d 133635 N.W2d 661 00-3176.

Excusingand deferring prospective jurors unders6.03 is one component of
acircuit judges obligation toadminister the jury system. The judge may delegate
the authority to the clerk of circuit court under756.03 (3). The task need not be
performedby a judge in court or with the prospective juror present in person, and
may takeplace in advance of a particular trial. A defendaptesence cannot be
requiredwhen thejudge or clerk is acting in an administrative capacity under s.
756.03. State vGribble,2001 WI App 227248 Ws. 2d 409636 N.W2d 488
00-1821.

Althoughit waserror for the court to interview potential jurors outside of the

Subjectivebias is revealed through the words and demeanor of the prospective presencef theprosecution, defendant, and defense counsel, the error was harm

juror as revealed owoir dire; it refers to the jurds state of mind State vFaucher
227Wis. 2d 700596 N.W2d 770(1999), 97-2702.

Objectivebias focuses on whether a reasonable person in the individual prospec
tive juror’'s position could be impartial; the circuit court is particularly \wekk
tionedto determine objective bias. Statd-aucher227 Ws. 2d 700596 N.w2d
770(1999), 97-2702.

Statev. Wyss 124 Wis. 2d 47QLouis, GescchState vMesselt185 Wis. 2d 254
Ferron, Delgado,and State v Broomfield,223 Ws. 2d 465 are cases through
which jury bias jurisprudence has evolved; where each would fall given the new
biasterminology adopted in this case is considersthte vFaucher227 Ws. 2d
700,596 N.W2d 770(1999), 97-2702.

less when there was no showing that it contributed toéfiendans conviction.
State v Tulley, 2001 WI App 236248 Wis. 2d 505635 N.W2d 807 00-3084.

Absentwaiver, a trial courts communication with a deliberating jury in the
absencef the defendant and defense counsel violates the right to be present at trial
andto have counsel at every stabat the defendant may need aid with legal prob
lems. A violation issubject to harmless error analysis. Stat€oller, 2001 WI
App 253 248 Wis. 2d 259635 N.W2d 83§ 99-3084.

To prove a valid jury trial waiverthe circuit court must conduct a colloquy
designedo ensure that the defendant: 1) made a deliberate choice, absent threats
or promises, to proceed without a jury trial; 2) was aware of the nature of a jury trial,
suchthat it consists of a panel of 12 people who must agree on all elements of the

Veteranjurors cannot be removed solely on the basis of having served as jurors crime chaged; 3) was aware of the nature of a court trial, sbatthe judge will
in a similar case, but must be shown to have exhibited bias in the case they are calledecidehis or her guilt; and 4) had enough time to discuss the decision with counsel.

to hear It was error for the trial court not to strike 5 potential jurors who had served

Statev. Anderson2002 WI 7 249 Wis. 2d 586638 N.W2d 301 00-1563.

on a prior case in which the same defense was used when the jurors expressed that If the trial court failsto conduct a colloquy with the defendant regarding the

theywould not give serious consideration to the defense. Stiieman,227 Ws.
2d 736 596 N.W2d 760(1999), 97-2449.

waiver of the right to a jury trial, a reviewing court may not find, based on the
record,that there was a valid waiveAs a remedythe circuit courtmust hold an

A defendant is not entitled to a new trial when both the prosecution and defenseevidentiaryhearingon whether the waiver was knowing, intelligent, and voluntary

aregiven an equal number of peremptory strikes, even if the number tbdgss
providedfor by statute. State Erickson227 Ws. 2d 758596 N.W.2d 749(1999),
98-0273.

Thereis no automatic disqualification of potential jurors who have been con
victed of crimes. The erroneous dismissahgirospective juror for cause does not
constitutean additional peremptomghallenge for the moving party; it is an error
subjectto harmless error analysis. Statéendoza227 Ws. 2d 838596 N.W2d
736 (Ct. App. 1998), 97-0952.

Hansfordapplies retroactively only to those cases in which the issue of a six—per
sonjury was raised before trial. StateZivcic, 229 Ws. 2d 1.9, 598 N.W2d 565
(Ct. App. 1999), 98-0909.

Stipulatingto an element ad crime did not deny the constitutional right to a jury

If the state is unable to show by clear and convincing evidence that the defendant
knowingly, intelligently, and voluntarily waived the right, the defendarenstled
to a new trial. State.\Anderson2002 WI 7 249 Wis. 2d 586638 N.W2d 301
00-1563.

A prospective juror whopenly admits bias and is never questioned about his
or her partiality is subjectively biased as a matter of 1&tate vCarter 2002 WI
App 55, 250 Ws. 2d 851641 N.W2d 517 01-2303.

A jury instruction directinghe jury to accept a judicially—noticed fact as true
whenapplied to an element of a criminafesfse eliminates the jufbpportunity
to reach an independent, beyond-a-reasonable—doubt decidluat element and
is constitutional errqgralthough it is subject to harmless error analysis. $tate
Harvey,2002 WI 93 254 Wis. 2d 442647 N.W2d 189 00-0541.

trial when the jury was instructed on the element and the court did not resolve the Whethera defendant waived the right to have the jury determine all the elements

issueon its own. State Benoit,229 Ws. 2d 630600 N.W2d 193(Ct. App. 1999),
98-1531. See also \Alworth County DH&HS vAndrea L.O2008WI 46, 309
Wis. 2d 161 749 N.W2d 168 07—-0008.

of the crime or only some of them and whether the defendant gave up a jury trial
in lieu of a determination by the circuit court or stipulated to the elements, the
waiver analysis is the same. Any waiver must be made personally on the record

Deprivationof the right to be present and to have counsel present at jury selection by the defendant. Statehauk,2002 WI App 226257 Wis. 2d 579652 N.W2d

is subject to a harmless error analysis; theeetfsn line between when reversal is
warrantedand when it is not. That a jutsrsubjective bias is generally ascertained
by that persors responses at voir dire and that thierplay between potential
jurorsand a defendant is both immediate aodtinuous are factors that weigh
againstfinding harmless errorState vHarris,229 Ws. 2d 832601 N.W2d 682
(Ct. App. 1999), 98-1091.

The defendant was not automatically entitled to a new trial when, in waiving the
right to a jury trial, the trial court did not advise that a jury verdict mustrizei
mous. The appropriate remedy is through a postconviction motion that, as a thresh
old requirement, must contain an allegation that the defendant did not know or
understandherights at issue. State @rant,230 Wis. 2d 90601 N.W2d 8(Ct.
App. 1999), 98-2206.

A prospective juror whés the brother—in-law of a state witness is a relative by
marriageto the 3rd degree undéeschwho be struck for causes the relationship

393 01-1668.

If a court withholds any juror information in open court, it must both: 1) find that
thejury needs protection; and 2) take reasonable precauti@wid prejudicing
thedefendant. When jurors’ names are withheld,ciwrt, at a minimum, must
makeaprecautionary statement to the jury that the use of numbers instead of names
should in no way be interpreted as a reflection of the defeadguilt or innocence.
Statev. Tucker 2003 WI 12 259 Wis. 2d 484657 N.W2d 374 00-3354.

An ability to understand the English language is necessary in order to satisfy the
statutoryrequirements of ss. 756.02 and 756.04. If a juror cannot mestath®ry
requirementshe entirerial process may be nothing more than an "exercise in futil
ity.” A defendant was prejudiced when a juror was was allowed to serve as a juror
who was not qualified under the statutes and did not havdieiesf understanding
of Englishso that he could meaningfully participate in the trial process. State v
Carlson,2003 WI 40 261 Ws. 2d 97661 N.Ww2d 51 01-11.36.
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While a limited class of errors is deemed structueajuiring automatic reversal
regardless of any fefct on the outcome, mostrors,including constitutional ones,

PREAMBLE, WIS. CONSTITUTION

tial one; one that is free of bias or prejudice. Sta@onzalez2008 WI App 142
314Wis. 2d 129758 N.W2d 153 07-2160.

arereviewed for harmlessness. Harmless error analysis applies to an erroneous As a matter of lawareasonable presiding judge could not reach any other con

jury instruction that operated as a mandatory conclusive presumption on an ele
mentof a penalty enhancefState vGordon,2003 WI 69 262 Wis. 2d 380663
N.W.2d 765 01-1679.

An accused rightto a unanimous verdict is not violated every time a judge

clusion than to excuse his mother from sitting on the jGtate vTody, 2009 WI
31,316 Wis. 2d 689764 N.W2d 737 07-0400.

A circuit court need not consider the necessity @straint that is not visible to
thejury and has no sua sponte duty to inquire into the necessity of hidden restraints.

instructsa jury on a statute that presents multiple modes of commission and doesLimiting a courts sua sponte duty to visible restraiistsonsistent with the ratio

not select one among the many modes of commission. ghmeantthat an instruc

tion leads to a constitutionally infirm verdict must addrslegislatures intent

in enacting thestatute and, if multiple modes of commission are found, whether the
choiceprovided is constitutionally unacceptable. Statsarman,2003 WI 72

262 Wis. 2d 506664 N.W2d 97 01-3303.

nalefor the general rule against restraining defendaritimht The no-restraint rule

is designed to prevent the jury from forming an opinion about the defemdaiit’
basedsolely on the fact that the defendant is restrained. There is little risk of preju
diceif the jury cannot see the restraint. StatilMer, 2011 WI App 34 331 Wis.

2d 732 797 N.w2d 528 09-3175.

A prosecutots knowledge that a challenged juror possessed the same name as Jurorsare presumed impartial, and the defendant has the burden of rebutting this

knowncriminals in the area, the location of a veipieesors residence when a resi
dentiallocation has some relationship to the facts of the case, failure to datose

presumption and proving bias. Thatieor has been a victim of sexual assault does
not make him or her per se biased against the defendant in a sexual assault case.

ing voir dire any police contacts at his or her residence when research revealed sucl$tatev. Funk,2011 WI 62, 335 Wis. 2d 369799 N.W2d 421 08-2765.

contacts,and employmentpr unemployment status, all may be race-neutral
explanationgor a peremptory strike. Individual follow-up questions on voir dire
arenot required in order to strikepmtential juror State vLamon,2003 WI 78
262Wis. 2d 747664 N.W2d 607 00-3403.

Whethera prosecutds conduct during closinggument afects the fairness of
atrial is determined by viewing the statements in the context of the total trial. A line
of demarcatiornis drawn where the prosecutor goes beyond reasoning from the evi
denceto a conclusion of guilt arsliggests the jury arrive at a verdict by considering
factorsother than the evidence. gdtment on matters not in evidence is improper
Statev. Smith,2003 WI App 234268 Ws. 2d 138671 N.W2d 854 02-3404.

Thereis no constitutional right to waive a jury and be tried by a judgprosect
tor’'s decision to withhold consent to a defendan¢quested waiver of his or her
right to a jury trial, as required by statute, is not reviewable. A trial court need not
justify its refusal to approve the waiveBtate vBurks,2004WI| App 14 268 Ws.
2d 747,674 N.W2d 640 03-0472.

Reinstructiorthat presents for the first tinedoices for lesser includedfefises
not presented in the initial instructions, if proper at all, would tE@event, only
donein exceptional circumstances. Stat@khurmond2004 WI App 49270 Ws.
2d 477,677 N.W2d 655 03-0191.

Whencounsel fails to object undBatsonto peremptory strikes on the grounds
theywere improperly based on race or gentier defendantlaiming harm must
establishthat had trialcounsel made thBatsonobjection there is a reasonable
probability that it would have been sustained and the trial court would have taken
the appropriate curative actiorDiscriminatory intent is a question of historical
fact. The essential inquiry is whether the prosecutor had viable neutral explana
tionsfor the peremptory challenges. Stat@aylor, 2004 WI App 81272 Wis. 2d
642,679 N.W2d 893 03-1509.

Theverdict ofa jury must be arrived at freely and fairljhe validity of a unani
mousverdict is not dependent on what jhirs agree to in the jury room, but rather
uponwhat is unanimouslyeported in open court. The right to poll the jury is an
absoluteright, if not waived, and its denial requires reversal. Defendants may
waivethe right by failing to ask for a poll in the first instance, or by failing to ask
for additional polling when given the opportunity to requesbtate vRaye 2005
WI 68,281 Wis. 2d 339697 N.W2d 407 04-0770.

A courthas two options if a juror dissents during jury polling or assents merely
an accommodatioragainst the jurds conscience: return the jury for continued
deliberationor determine that further deliberations would be fruitless and grant a

Whenthe court properly instructed the jutize failure to provide the jumyith
anot guilty form for one of the five chged ofenses did not constitute structural
error, but rather was trial error subject to a harmless error analysse vAndre
D. Hansbrough2011 WI App 79 334 Wis. 2d 237799 N.W2d 887 10-0369.

The fundamental inquiry is the same regardirsteaping juror and a hearing—
impairedjuror: are the defendasttonstitutional rights to an impartial jury and due
processviolated when th@uror does not hear particular testimony? When it is fea
sible to determine what testimony the juror did not hélae proper inquiry is
whether,given the length of time the juror did not hear testimony and the signifi
canceof the testimonyiot heard in the context of the trial as a whole, the defendant
wasprejudiced to the extent he or she did not receive a fair trial — thatial, a
comportingwith the constitutional guarantees of an impartial angl due process.
Statev. Kettner 2011 WI App 142 337 Ws. 2d 461805 N.W2d 132 11-0085

Thedefendant was not entitled to a new trial even though she pezdraptory
challengeto remove the judge’daughter—in—law from the juryBecause the defen
dantdid not claim the jury was unfair or partial, a new trial was not required under
the circumstances of the case. The defendant did not show that the presence of the
challengeduror in the pool of potentiglirors afected the defendastsubstantial
rights. State vSellhause2012 WI 5338 Wis. 2d 286 809N.W2d 14, 10-0445.

Any party or counsel who notices that a juror has fallen asleep at trial must bring
theissue to the trial cougt'attention during trial as soon as practicable after the per
sonnotices the sleeping juror so that the problem can immediatelysbéed.
Becausedhe defendant waiteahtil after trial to bring the issue to the trial cosirt’
attention,it was impossible for the trial court to determihe extent of the problem,
if any; thus, the defendant forfeited his right to appeal thectiait’s refusal to con
ducta post-trial hearing on that issue. Stat8aunders2011 WI App 156 338
Wis. 2d 160807 N.w2d 679 10-2393.

A stipulation is a matter of convenience and litigation strategy entered into to
avoid the time, expense, and potential prejudice of introducing unnecessary and
possiblyprejudicial evidence. It is a far fifent thing for a defendant to stipulate
to a fact than it is to waive the constitutiomgiht to a jury determination of that
fact. However harmless error analysipplies when a court erroneously takes-judi
cial notice of a fact that should haveensubmitted to the juryState vSmith,2012
WI 91, 342 Wis. 2d 710817 N.w2d 41Q 10-1192.

Thata father and son had the same first and last names, and the same middle ini
tial, phone numberndaddress, the jury summons did not include any specific
identifying information, and the son appeared and served on the jury when the sum

mistrial. If a juror gives an ambiguous or ambivalent assent the court may question monswas intended for the fathetid notmake the son an improper jur@tate v

thejuror further When initially asked by the court, “Is this your verdict?” and the
juror first replied, “Can | ask a question?” and then with an unambiguous “no,” the
courtcould only have granted a mistrial returned the jury for further delibera
tions. State vRaye,2005 WI 68§ 281 Wis. 2d 339697 N.W2d 407 04-0770.

An administrativeassistant employed by a county district attornefice was
not objectively biased because she worked for the same astitye prosecuting

Turner,2013 WI App 23346 Ws. 2d 229827 N.W2d 654 12-0297.

A jury instruction that does not accurately state the statutory requirements for the
crimechaged constitutes agrroneous statement of the lalarmless error analy
sisis appropriate when jury instructions include a requirement in addition to that
setforth in a statuteThe jury instructions cannot provide the proper standard for
analysis. A challenge must be reviewed in tbentext of the statutory require

attorney. The court declines to create a per se rule that excludes potential jurors forments. State vBeamon2013 WI 47347 Ws. 2d 559830 N.W2d 681 10-2003.

the sole reason that they are employed by a district atter@ice. State vSmith,
2006WI 74, 291 Wis. 2d 569716 N.W2d 482 04-2035.

A judges interruptions of a jurés answers to questions regarding her agreement
with the verdict and the judgeinsistence that the form showed a unanimous ver

Thecircuit courts decision to exclude the defendntn in—chambers meetings
with jurors during the trial regarding possilbias did not deprive the defendant of
afair and just hearing. The factors a trial court should consider in determining
whethera defendans’ presence igequired to ensure a fair and just hearing include

dict strongly suggested that the juror may have felt pressure and intimidation, andwhetherthe defendant could meaningfully participate, whether the defendant

thatshe may have misunderstoibe verdict reached in the jury room. Although
the juror expresseaigreemenwith subsequent statements, because the juror was
cut off when attempting to answer whether she found the defendant guilty or not
guilty, and never actually gave an ansviiee juror could not be said to have found
thedefendant guilty on count one. Consequeiitlg verdict was not unanimous.
Statev. Dukes,2007 WI App 175303 Ws. 2d 208736 N.W2d 215 06-2127.

The trial court has anfaimative, sua sponteluty to inquire into the necessity
for a defendant to wear a visible electronic security device during trialtbace
court becomes aware of the situation. A trial court maintains the discretion to

would gain anything by attending, amdhether the presence of the defendant would
be counterproductive. State #lexander 2013 WI 70 349 Ws. 2d 327833
N.W.2d 126 11-0394.

Absentan unambiguous declaration that a party intends to bind itself for future
fact-findinghearings or trials, a jury waiver applies only to the fact-finding-hear
ing or trial pending at the time it is made.aWorth County Department of Health
andHuman Services.\Roberta J. W2013 WI App 102349 Ws. 2d 691836
N.W.2d 86Q 12-2387.

Unanimityis required only with respect to the ultimate issue of the defesdant’

decidewhether a defendant should be restrained during a trial as long as the reasonguilt or innocence of the crime clgad; it is not required with respect to the alterna

justifying the restraints have been set forth in the rectbid.an erroneous exercise

of discretion to rely primarily upon law enforcement department procedures
insteadof considering the risk a particular defendant posegidtence or escape.
Statev. Champlain2008 WI App 5307 Ws. 2d 232744 N.W2d 889 06—2435.

Whenevera defendant wears a restraint in the presence of jurors trying the case,

tive means or ways in which the crime can be committed. It is ultimately the ele
mentsof the crime chayed that must be accepted by a unanimous jury and not the
peripheraldetails. State.\Badzinski2014 WI §352 Wis. 2d 329843 N.W2d 29,
11-2905.

The 6th amendment right to a public trial extends to voir dire. A jadgeision

the court should instruct that the restraint is not to be considered in assessing theto close or limit public access to a courtroom in a criminal case requires the court

proof and determining guilt. Counsglfailure to object to the device constituted
ineffectiveassistance of counsel. Stat€hamplain2008 WI App 5307 Wis. 2d
232 744 N.W2d 889 06-2435.

While the prosecutomay strike hard blows during closinggament, the prose
cutor'sduty is to refrain from using improper methods. Prosecutors may not ask
jurorsto draw inferences that they know or should know are not true. Ststéss,
2008WI App 72 312 Wis. 2d 382752 N.W2d 372 07-0778.

A demonstratiorof the specific bias of a juror is not needed to remove a juror
from deliberations when there are 12 other jurors whose impartiality the trial court
doesnot have a concerabout. The trial court properly exercised its discretion

to go through an analysis on the record in which the court considers overriding
interestsand reasonable alternatives. The court must make specific findings on the
recordto support the exclusiaof the public and must narrowly tailor the closure.
Statev. Pinno,2014 WI 74 2014 WI 74 850 N.W2d 207 11-2424.

The rightto a public trial may be asserted by the defendant at any time during
atrial. A defendant who fails to object to a judicial decision to close the courtroom
forfeits the right toa public trial, so long as the defendant is aware that the judge
hasexcluded the public frorthe courtroom. Although the Supreme Court has cate
gorizeda violation of the right to a public trial as a structural ettt categoriza
tion does not mandate a waiver analysis, and a defendant neefirnwitafely

whenit designated a juror as an alternate based on its concern regarding potentiatelinquishhis right to a public trial in order to lose it. Defendants must demonstrate

impartiality. The trial court has a dutg ensure that the impaneled jury is an impar

prejudiceto prove indfective assistance of counsel when counsel fails to object to
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theclosure of the courtroom. StateRinno,2014 WI 742014 WI74, 850 N.w2d Failureto demand a speedy trial is weighs less heavily against a defendant unrep
207, 11-2424. resentedy counsel. Because the defendant believed thgechad been dropped,

In nonsummary criminatontempt proceedings, the alleged contemnor has a it could not be _said that a sp_eedier trial wchadte prevented anxiety and concern
right to a jury trial if the sentences imposed aggregate more than 6 months. Codis aboutthe pending chaes. Hipp vState,75 Ws. 2d 621250 N.w2d 299

poti v. Pennsylvania418 U.S. 506 Thespeedy trial provisions of the constitution were designed to prevent oppres
The court erred by communicating with the jury and agreeiragtept a guilty sive pretrial incarceration, anxiety and concern by dleeused, impairment of
verdict“with extreme mercy” withoubotifying defense counsel. Rogerdémited defensesand the elimination athe possibility that concurrent sentences will be
States422 U.S. 35 imposed. Green vState,75 Ws. 2d 631250 N.Ww2d 305
The 6th amendment secures to criminal defendants the right to be tried by an  Thecontrolling case concerning the right to a speedyisigrker v\Wngo, 407
impartialjury drawn from sources reflecting a fair cross section ofdnemunity U.S.514(1972). A 15 month delay was not prejudicial under the facts of the case.
A law exempting women an exemption from jury duty on request, resulting'in their Scarbrougtv. State,76 Ws. 2d 87250 N.W2d 354
low representationn panels, violated the requirement €Etablish a prima facie A delay of 84 days between the defendafitst court appearance atrél on

violation a defendant must show: 1) the group alleged to be excluded is a-distinc misdemeanotraffic chages was not so inordinate as to raise a presumption of

tive’ group in the community; 2) the representation of this group in venires from prejudice. State vMullis, 81 Ws. 2d 454260 N.W2d 696

which juries are selected is not fair and reasonable in relation to the number of such Mandatoryclosure of a hearing solely at tregjuest of the complaining witness

gi?g&gg&ﬁﬁ;g%ﬁ;?rﬂ’r?]eajlefﬁy3)sgl1ésctliiqf;?:cf£2fegif:g;“%s'goglr’ieé%%’Sstemat'c overthe objection of the defendant violates the right to a public trial. Stevens v

- = : ' 2 ManitowocCircuit Court, 141 Ws. 2d 239414 N.w2d 832(1987).

%?71%3;%0%8)6 also Bghuis v Smith, 559 U.S. __176 L. Ed. 2249 130 S. The speedy trial right attaches when the complaint and warrant are issued. A pre
. i, ’ . . . trial determination that the right has been violated may be w@lglevhen evi
Whencommunity sentiment agairtiie accused had softened by the time of trial  jenceshows extraordinary circumstances justifying dismissal with prejudice.

4 years after a heinous crime, the trial court did not commit “manifest error” in find  giatey. Lemay 155 Ws. 2d 202455 N.W2d 233(1990).

ing the jury as a whole was impartial. Paftoieunt,467 U.S. 102§1984). The right to a speedy trial extends from the time of arrest or criminaiogar

A black defendant was deniemfjual protection through the stataise of up through the sentencing phase of prosecution. A defenusitshow substan
peremptorichallenges to exclude all blacks from the juBatson vKentucky476 tial and demonstrable prejudiéer a postconviction violation of this right to be
U.S.79(1986). See alsBurkett v Elem 515 U.S. 170, 132 Ed 2d 874 (1995). found. State vAllen, 179 Ws. 2d 67505 N.W2d 801(Ct. App. 1993).

The “fair crosssection” element to the right to trial by jury does not provide a  Whetherthere has been a violation of the right to a spéalydepends on a bal
constitutionalbasis for achallenge to the prosecutisnperemptory striking of ancingtest considering: 1) the length of delay; 2) the reason for the delay; 3) the
jurorson the basis of raceolland v lllinois, 493 U.S. 474107 L. Ed. 2d 905 defendant'sassertion of the right; and 4) prejudice to the defendant. S@tehe
(1990). gyi, 222 Ws. 2d 506588 N.W2d 89(Ct. App. 1998), 98-0567.

Equalprotection precludes prosecutmuse of peremptory challengeexclude The speedy trial clause does not apply to the period before a defendant is

potentialjurors solely by reason of race. A criminal defendant may raise the equal indicted,arrested, or otherwisefifally accused. The statute lrhitations is the
protectionclaim that jurors were excluded because of their race whether or not primary protection against stale clgas. A delay between the commission of a
thereis racial identity between the defendant and the excluded jurors. Powers v crime and the subsequent arrest of a defendant may violate due process if actual

Ohio,499 U.S. 400113 L. Ed. 2d 41 (1991). prejudicehas been sféred as a result of the delay and the government caused the
Whenpotential jurors had seen news repalisut the defendastalleged crime, delayfor an improper purpose. StateBlanck,2001 WI App 288249 Ws. 2d 364

thejudges refusal to question those prospective jurors about the specific content 638 N.W.2d 910 01-0282.

of those reports did not violate right to iampartial jury Mu’Min v. Virginia, 500 Thelength of delay is to some extent a triggering mechanisarsfzeedy trial

U.S.415 114 L. Ed. 2d 4931991). determination.Until there is some delay that is presumptively prejudicial, there is

A criminal defendant is prohibited from engaging in purposeful discrimination N0 necessity for inquity In determining the reasons for a delag initial inquiry
onthe basiof race in the exercise of peremptory challenges of potential jurors. iSWho caused the delayelay reasonably attributed to the ordinary demands of

GeorgiaV. McCollum,505 U.S. 42120 L. Ed. 33 (1992). thejudicial system is neither ctggable to the state or defendant. A missittg
A constitutionally deficient instruction regarding proof beyond a reasonable NesSspresents a valid reason for delahe state is chged with institutional delay
doubtcan never be harmless err@ullivan v Louisiana508 U.S. 275124 L. Ed. suchas when the trial court took responsibility for a delay because it had taken a

motionfor access to the recordd @ calendar State vWilliams, 2004 WI App
56,270 Wis. 2d 761677 N.W2d 691 03-0603.

Whenfiled chages are dismissed without prejudice and a second complaint sub
sequentlyfiled, the time period between thesmissal and the filing of the second
complaintis not included in determining whethtite constitutional right to a
speedytrial wasviolated. The right to a speedy trial is not primarily intended to pre
ventprejudice to the defense caused by passage of time. That interest is protected
eprimarily by the due process clause and by statutes of limitation. The right is to

minimizethe possibility of lengthy incarceration prior to trial, to reducertipair

2d 182(1993).

Gender-basegeremptory strikes are barrég the equal protection clause.
J.E.B.v. Alabama ex rel. B.511 U.S. 127128 L. Ed. 2d 891994).

Batsonestablished a 3—step process for the constitutional review of allegedly
race-basegderemptory strikes: 1) the defendant must make out a prima facie case
by showing that the totality of the relevant facts gives rise to an inference of dis
criminatorypurpose: 2) once the defendant has made out a prima facie case, th
burdenshifts to the state to explain adequatelyrdwal exclusion by é&éring per
missiblerace—neutral justifications for the strikes; and 3) if a race—neutral explana mentof liberty im : :
oS . ; - posed on an accused while released on bail, and to sti@ten
tion is tendered, the trial court must tigride whether the opponent of the strike disruptionof life caused by arrest and the presence of unresolved crimingéshar
hasproved purposefuiacial discrimination. Johnson@alifornia,545 U.S. 162

P Oncechages are dismissed, the speedy trial guarantee is no longer applicable.
LEd ZE%1§glf§6§’égt'szg‘°ggg?z'o§§f also Miller-El Dretke 545 U.S. 231 Statev. Urdahl, 2005 WI App 191286 Ws. 2d 476704 N.W2d 324 04-3014.

It was not intended that the fiBatsonstep be so onerous that a defendant would Wi ;zleodcifg%?rf;(')g% toa ‘?Ubgﬁt"t'gl C‘g’aﬁ wolgltied I%h?ﬁethe gl?c”r\}vgougz nciiggrs
haveto persuade the judge on the basiall the facts, some of which are impossible n Pl ﬁLII sh“ u dﬁ{ policy dth pu S di b
for the defendant to know with certaintiaat the challenge was more likely than aclcesssot evcourtroorg(\)/\; \Il\'/sl : p"i%ergg zéssgase and the state presented its rebut
not the product of purposeful discrimination. Instead, a defendant satisfies the ta/"-\ltf}g&]\éaﬂggﬁﬁption of oppe%negs e;ists the right to a public trial is net abso
{ﬁgh'&g?: ?;%frgv?/tzmngfg?éﬁégptﬁgt %Eggﬁgagggédﬁggiggﬁ?ééo ggm&;ﬁ?’ lute. The closure of a trial is trivial and does not implicate the 6th amendment if
fornia, 545 U.S. 162162 L. Ed. 2d 129125 S. Ct. 241¢2005). ’ the closure does not implicate the values served by the 6th amendment: 1) to ensure

Theright to exercise peremptory challenges in state court is determined by state® fair trlgl;dZ)hto_remlnd the Er%sgc;]tanq Jquae of their responsibility to the
law. The U.S. Supreme Court has long recognized that peremptory challenges arefccusednd the importance of their functions; 3) to encourage witnesses to come
not of federal constitutional dimension. States may withhold peremptualy orward; and 4) to discourage perjur circuit courts exclusion of every family
lenges altogether without impairing the constitutional guarasites impartial merlnbetregt(r:]ept tlhe defendgek;r‘n?r:he_rv;/]?? did ”glt. u?delzrstsand E”gg%%gp\lz'l”'y
jury and a fair trial. If a defendant is tried before a qualified jury composed of indi gnp?:ca (\EN Pé(\j/aeues gerve 25 6e rgj O%g public trial. Statédina,
vidualsnot challengeable for cause, the losa peremptory challenge due to a state 1 |15 Sf .5?’7|1.NI-W. .f.lzd 7|; 5. diti the h
court'sgood-faith errois not a matter of federal constitutional concern. Just as _Chosure(? a crlrzmna tria ('js. Justified w ﬁn 4 con |t|0r_1§_are_ me )pﬁ”y.wl.g I
statelaw controls the existence and exercise of peremptory challenges, so state lawViShesto close the proceedings must show an overriding interest that is likely to
determineghe consequences ah erroneous denial of such a challenge. Rivera P€Prejudiced by a public trial; 2) the closure must be narrowly tailorpdotect
v. lllinois, 556 U.S. 148129 S. Ct. 1446173 L. Ed. 2d 4832009). tﬂatlnterest, 3) altirn?t|égs tofc;lqsure must be cgnsuljered by the trial COtI;JI’t, and 4)

If the issue of jury bias surfaces during or before trial, it is the trial gidegon the court must make findingsuficient to support the closure. Generathe best

sibility to conduct an adequate investigation, given the unsatisfactory character of E%Jsrjﬁe%fu?(i:t“\(/)vgésnfgtr rtgigslggf dl?r?dtgr rt]r?ledfg(r:]ts \gfd ﬁﬂg irgsgeasrlnnmgé?g ;%%éssue of

aninquiry into jury bias after the trial is over and the defendant convicted. The ,, 21, 315 Ws. 2d 653761 N V¥2d 612 07-0005 ’ ’

questionis whethergiven the indications of jury bias, the judgiiquiry was ade Althougha 14-month delay was presumptively prejudicial, that did not end the

quate. Adequacy is a function of the probability of bias; the greater that prohability 1. analysis. The defendant in this case was not actually prejudiced by the delay

the mare sear(I:hlng the |r|1((j:]U|ry needed to n:jake reasonably sure that an unb'ase@ecauséle was already serving more than two life sentefuzes conviction in a

Jury IS Impane ed. sta Bertrand_374 F3 475(2004)' ) homicidecase. The delay did not cause his pretrial incarceration; his homicide sen
State vLouis A Missed Opportunity to Clarify when Law EnforcemenfiOf tencewould have kept him in prison anywa$tate vLock,2013 WI App 80348

cials May Serve as Petit Jurors in Criminal Cases. 1992 WLR 757. Wis. 2d 334 833 N.W2d 189 12-1514.
Unanimousverdict notconstitutionally required in state criminal cases. John Delaybetween arrest and indictment may deny a speedy trial without a showing
son,1973 WLR 926. of actual prejudice. Dillingham Wnited States}23 U.S. 64
SPEEDY AND PUBLIC TRIAL A defendantnay not, before trial, appeal the denial of a motion to dismiss based

A defendant mustemand a trial before requesting dismissal for lack of a speedy Onthe right to a speedy trial. United StateacDonald435 U.S. 85(1978).
trial. When delay is caused by numerous proceedings in federal court, dismissal No right to a speedy trial arises until cpes are pending. United State$Aac

will be denied in the absence of any showing of prejudtate vKwitek, 53 Ws. Donald,456 U.S. 1(1982).

2d 563 193 N.W2d 682 Any closure of a suppression hearing must advance an overriding interest likely
A delay of 5 weeks because witnesses were hospitalized, when the defendanto beprejudiced. Closure must be no broader than necessary to protect that interest.

wasout on bail, did not amout a failure to receive speedy trialaylor v. State, The court must consider alternatives and make a finding adequate to support clo

55Wis. 2d 168197 N.w2d 805 sure. Vdller v. Geogia, 467 U.S. 391984).



http://docs.legis.wisconsin.gov/document/courts/2014%20WI%2074
http://docs.legis.wisconsin.gov/document/courts/2014%20WI%2074
http://docs.legis.wisconsin.gov/document/courts/850%20N.W.2d%20207
http://docs.legis.wisconsin.gov/document/courts/850%20N.W.2d%20207
http://docs.legis.wisconsin.gov/document/courts/418%20U.S.%20506
http://docs.legis.wisconsin.gov/document/courts/422%20U.S.%2035
http://docs.legis.wisconsin.gov/document/courts/439%20U.S.%20357
http://docs.legis.wisconsin.gov/document/courts/439%20U.S.%20357
http://docs.legis.wisconsin.gov/document/courts/176%20L.%20Ed.%202d%20249
http://docs.legis.wisconsin.gov/document/courts/130%20S.%20Ct.%201382
http://docs.legis.wisconsin.gov/document/courts/130%20S.%20Ct.%201382
http://docs.legis.wisconsin.gov/document/courts/467%20U.S.%201025
http://docs.legis.wisconsin.gov/document/courts/476%20U.S.%2079
http://docs.legis.wisconsin.gov/document/courts/476%20U.S.%2079
http://docs.legis.wisconsin.gov/document/courts/515%20U.S.%201170
http://docs.legis.wisconsin.gov/document/courts/493%20U.S.%20474
http://docs.legis.wisconsin.gov/document/courts/107%20L.%20Ed.%202d%20905
http://docs.legis.wisconsin.gov/document/courts/499%20U.S.%20400
http://docs.legis.wisconsin.gov/document/courts/113%20L.%20Ed.%202d%20411
http://docs.legis.wisconsin.gov/document/courts/500%20U.S.%20415
http://docs.legis.wisconsin.gov/document/courts/500%20U.S.%20415
http://docs.legis.wisconsin.gov/document/courts/114%20L.%20Ed.%202d%20493
http://docs.legis.wisconsin.gov/document/courts/505%20U.S.%2042
http://docs.legis.wisconsin.gov/document/courts/508%20U.S.%20275
http://docs.legis.wisconsin.gov/document/courts/124%20L.%20Ed.%202d%20182
http://docs.legis.wisconsin.gov/document/courts/124%20L.%20Ed.%202d%20182
http://docs.legis.wisconsin.gov/document/courts/511%20U.S.%20127
http://docs.legis.wisconsin.gov/document/courts/128%20L.%20Ed.%202d%2089
http://docs.legis.wisconsin.gov/document/courts/545%20U.S.%20162
http://docs.legis.wisconsin.gov/document/courts/125%20S.%20Ct.%202410
http://docs.legis.wisconsin.gov/document/courts/545%20U.S.%20231
http://docs.legis.wisconsin.gov/document/courts/162%20L.%20Ed.%202d%20196
http://docs.legis.wisconsin.gov/document/courts/125%20S.%20Ct.%202317
http://docs.legis.wisconsin.gov/document/courts/545%20U.S.%20162
http://docs.legis.wisconsin.gov/document/courts/162%20L.%20Ed.%202d%20129
http://docs.legis.wisconsin.gov/document/courts/125%20S.%20Ct.%202410
http://docs.legis.wisconsin.gov/document/courts/556%20U.S.%20148
http://docs.legis.wisconsin.gov/document/courts/129%20S.%20Ct.%201446
http://docs.legis.wisconsin.gov/document/courts/173%20L.%20Ed.%202d%20483
http://docs.legis.wisconsin.gov/document/courts/374%20F.3d%20475
http://docs.legis.wisconsin.gov/document/courts/53%20Wis.%202d%20563
http://docs.legis.wisconsin.gov/document/courts/53%20Wis.%202d%20563
http://docs.legis.wisconsin.gov/document/courts/193%20N.W.2d%20682
http://docs.legis.wisconsin.gov/document/courts/55%20Wis.%202d%20168
http://docs.legis.wisconsin.gov/document/courts/197%20N.W.2d%20805
http://docs.legis.wisconsin.gov/document/courts/75%20Wis.%202d%20621
http://docs.legis.wisconsin.gov/document/courts/250%20N.W.2d%20299
http://docs.legis.wisconsin.gov/document/courts/75%20Wis.%202d%20631
http://docs.legis.wisconsin.gov/document/courts/250%20N.W.2d%20305
http://docs.legis.wisconsin.gov/document/courts/407%20U.S.%20514
http://docs.legis.wisconsin.gov/document/courts/407%20U.S.%20514
http://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%2087
http://docs.legis.wisconsin.gov/document/courts/250%20N.W.2d%20354
http://docs.legis.wisconsin.gov/document/courts/81%20Wis.%202d%20454
http://docs.legis.wisconsin.gov/document/courts/260%20N.W.2d%20696
http://docs.legis.wisconsin.gov/document/courts/141%20Wis.%202d%20239
http://docs.legis.wisconsin.gov/document/courts/414%20N.W.2d%20832
http://docs.legis.wisconsin.gov/document/courts/155%20Wis.%202d%20202
http://docs.legis.wisconsin.gov/document/courts/455%20N.W.2d%20233
http://docs.legis.wisconsin.gov/document/courts/179%20Wis.%202d%2067
http://docs.legis.wisconsin.gov/document/courts/505%20N.W.2d%20801
http://docs.legis.wisconsin.gov/document/courts/222%20Wis.%202d%20506
http://docs.legis.wisconsin.gov/document/courts/588%20N.W.2d%2089
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20288
http://docs.legis.wisconsin.gov/document/courts/249%20Wis.%202d%20364
http://docs.legis.wisconsin.gov/document/courts/638%20N.W.2d%20910
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%2056
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%2056
http://docs.legis.wisconsin.gov/document/courts/270%20Wis.%202d%20761
http://docs.legis.wisconsin.gov/document/courts/677%20N.W.2d%20691
http://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%20191
http://docs.legis.wisconsin.gov/document/courts/286%20Wis.%202d%20476
http://docs.legis.wisconsin.gov/document/courts/704%20N.W.2d%20324
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20195
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2021
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2021
http://docs.legis.wisconsin.gov/document/courts/315%20Wis.%202d%20653
http://docs.legis.wisconsin.gov/document/courts/761%20N.W.2d%20612
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2021
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%2021
http://docs.legis.wisconsin.gov/document/courts/315%20Wis.%202d%20653
http://docs.legis.wisconsin.gov/document/courts/761%20N.W.2d%20612
http://docs.legis.wisconsin.gov/document/courts/2013%20WI%20App%2080
http://docs.legis.wisconsin.gov/document/courts/348%20Wis.%202d%20334
http://docs.legis.wisconsin.gov/document/courts/348%20Wis.%202d%20334
http://docs.legis.wisconsin.gov/document/courts/833%20N.W.2d%20189
http://docs.legis.wisconsin.gov/document/courts/423%20U.S.%2064
http://docs.legis.wisconsin.gov/document/courts/435%20U.S.%20850
http://docs.legis.wisconsin.gov/document/courts/456%20U.S.%201
http://docs.legis.wisconsin.gov/document/courts/467%20U.S.%2039

21

Thetime during which defendants were neither under indictment nor subjected
to any oficial restraint does not weigh toward a defendaspeedy trial claims.
United States vLoud Hawk474 U.S. 3031986).

The speedy-trial right is “amorphous,” “slippehand “necessarily relative.”
Thereis a balancing tegh which the conduct of both the prosecution and the defen
dantare weighed.Some of the factors that courts should weigh include length of
delay,the reason for the delaye defendarg’assertion of the right, and prejudice
to the defendant. The attorney is the defendaagent when acting, or failing to
act,in furtherance of the litigation, and delay caused by the defeadanthsel is
chaged against the defendant. The same principle applies whether counsel is pri
vatelyretained or publicly assigned. Assigned cousdallure to move the case
forwarddoes not warrant attribution of delay to the state. Howewetay resulting
from a systemic breakdown in the public defender system could bgecharthe
state. Vermont v Brillon, 556 U.S. 81129 S. Ct. 12831L72 L. Ed. 2d 7682009).

Following guilty plea, defendartould not raise speedy trial issue. United States
v. Gaertner583 F2d 308(1978).

Thepress and public havelat amendment right to access to attend criminal trial
which cannot be closed absent an overriding interest. 64 MLR 717 (1981).

MISCELLANEOUS

A defendant may waive his right to peesent at a proceeding when the court
ordered his case consolidated with anothers not error at the start of a trial to
revokebail andremand the defendant to the custody of the $h&#éverly v State,

47 Wis. 2d 725177 N.W2d 870

A prisoner held in Dodge Countyhoescaped from a hospital in another county
while being treated there, could be tried for the escape in Dodge C@wmign v
State, 48 Wis. 2d 696180 N.W2d 623

Thedefendant is not prejudiced when the caumends the chge against him
to chage alesser included &énse without informing him of the nature of the
amendedthage or allowing him to plead to it. Moore$tate55 Ws. 2d 1, 197
N.W.2d 820

It is not a violation of the defendast'ights if he is prosecuted by information
andnot by grand jury indictmentState vLehtola,55 Wis. 2d 494198 N.W2d 354

A defendant is not entitled be present at a conference in chambers if only ques
tionsof law or preliminary matters of procedure are discussed. Ler@iatep8
Wis. 2d 671 207 N.W2d 589

Participationof the state in promulgating adverse publicity is relevadeier
mining whether the trial court abused its discretion in not graitimgnue change.
Briggsv. State,76 Wis. 2d 313251 N.W2d 12

Only the defendant may waive the right to venue where the crime was com
mitted. State vMendozaB80 Ws. 2d 122258 N.W2d 260

Whenthe defendanivas not relying on an alibi defense and did not file a notice
of alibi, the court did not abuse its discretion in barring alibi testim&igte vBur
roughs,117 Wis. 2d 293344 N.W2d 149(1984).

If the defendant acquiesces in courssdBcision that the defendant nestify,
the defendans right to testify is waived. State Albright, 96 Ws. 2d 122291
N.W.2d 487(1980).

Constitutionakerror is harmless if the court can declare its belief that ithaae
lessbeyond a reasonable doubt because there is no reasonable possilgilityrthe
contributedto the conviction. State Brecht,143 Ws. 2d 297421 N.W2d 96
(1988).

Two factors determine the didiency of a criminal chaye: 1) whether it states
an offense to which the defendant can plead; and 2) whether disposition will bar
future prosecution for the samefefise. Additional factors are discussed. State v
Fawcett,145 Ws. 2d 244426 N.W2d 91(Ct. App. 1988).

PREAMBLE, WIS. CONSTITUTION

Harmlesserror review applies to the circuit cosréilleged denial of a defen
dants right to testify because itsfeét on the outcome of the trial is capable of
assessmentState v Nelson,2014 WI 70 __ Ws. 2d __ 849 N.w2d 317
12-2140.

A law providing state-wide venue for certain sex crimes would be uncenstitu
tional. 60 Atty Gen. 450.

Theabsolute prohibition of paralegal-conducted jail interviews isrgmstifi-
able restriction of inmates’ due process right of access to the courts. Restrictions
onsuch interviews mudte justified by a compelling and overwhelming state-inter
est. 64 Atty. Gen. 152.

Thetrial courts wholesale exclusion of the defendamptofered expert and lay
testimonyregarding post-traumatic stress disorder frongthik: phase of a murder
without valid justification violated the defendamtight to present a defense and
to testify on her own behalf. Mgan v Krenke,72 F Supp. 2d 98(1999).

Prosecutions; double jeopardy; self-incrimination;
bail; habeas corpus. S=cTion 8. [As amended No%870 and
April 1987 (1) No person may be held to answer for a criminal
offensewithout due process of lawnd no person for the same
offensemay be put twice in jeopardy of punishment, nor may be
compelledin any criminal case to be a witness against himself
or herself.

(2) All persons, before conviction, shall be eligible for
releaseunder reasonable conditions designed to assure their
appearancén court, protect members tie community from
seriousbodily harm or prevent the intimidation of witnesses.
Monetaryconditions of release may be imposed at or after the
initial appearance only upon a finding that there is a reasonable
basisto believe that the conditions are necessary to assure
appearancen court. The legislature may authorize, by ,law
courtsto revoke a persasitrelease for a violation of a condition
of release.

(3) The legislature may by law authorize, but may not
require,circuit courts to deny release for a period not to exceed
10 days prior to the hearing required under thibsection to a
personwho is accused afommitting a murder punishable by
life imprisonment or a sexual assault punishable by a maximum
imprisonmentof 20 years, or whée accused of committing or
attemptingto commit a felony involving serious bodily harm to
anotheror the threat of serious bodily harmanother and who
hasa previous conviction for committing or attempting to eom
mit a felony involving serious bodily harm to another or the
threatof serious bodily harm to anothelhe legislaturenay
authorizeby law but may not require, circuit courts to continue
to deny release to those accused persorafadditional period

A judges bias against counsel must be severe to translate into unconstitutionalnot to exceed 60 days following the hearing required utidgr

partiality against a litigantState vHollingsworth,160 Ws. 2d 883467 N.W2d
555(Ct. App. 1991).

Rulefor pleadings in criminal obscenity cases are the same as for all other crimi
nal cases. If a pleading fails to set forth all elements of a dsirhcludes correct
citations,all elements are diiiently alleged. State.\Petronel61 Ws. 2d 530
468 N.W2d 676(1991).

Notice of the nature and cause of the accusations is &key in determining
whetheran amendment at trial has prejudiced a defendant. The inquiry is whether

the new chage is so related to the transaction and facts adduced at the preliminary

hearingthat a defendant cannot be surprised by the newelsance the prepara
tion for the new chare would be no diérent than the preparation for the old
charge. State vNeudorf, 170 Ws. 2d 608489 N.W2d 689(Ct. App. 1992).

A criminal defendang' right to testify is fundamental. In orderdetermine
whethera criminaldefendant is waiving the right to testiéycircuit court should
conductan on-the-record colloquy with the defendant outsid@tbsence of the
jury consisting of a basic inquiry to ensure that the defendamtase of his or her
right to testify and the defendant has discussed this right with counsel. State v
Weed,2003 WI 85263 Ws. 2d 434666 N.W2d 485 01-1746.

Following an unchallenged colloquy wherein the defendant knowinglyn
tarily, and intelligently waived his right to testithe defendarg'failure to seek an
offer of proof at the time of trial or in the postconviction motmperated as a
waiver of the right to have decided the issue of whether the waiver to testify could
bewithdrawn. State.WVinters,2009 WI App 48317 Wis. 2d 401766 N.w2d
754, 08-0910.

Whena trial court fails to satisfy théeedmandate to conduct an on—-the-record
colloquyto determine if the defendant knowingly waived the right to testifewi
dentiaryhearingto determine whether the waiver was knowingbjluntarily and
intelligently made is the proper procedural response. The state carries the burde|
to show that the defendasitvaiver was knowing and voluntary and must do so by
clearand convincing evidenceState vGarcia 2010 WI App 26323 Ws. 2d 531
779N.W.2d 718 09-0516.

Weedlid not address the situation here, where a defendant prevents the trial cou
from conducting the on-the-record colloquy it required. By refusing to come to
court so the trial court could personally explain whited requires must be
explained,the defendant made it, aspeactical matter consistent with safety
impossiblefor the trial court to explain his right testify and determine whether
his decision to not testify wa%knowing, intelligent, and voluntary State v
Vaughn,2012 WI App 129344 Wis. 2d 764823 N.W2d 543 12-0094.

subsectionif there is a requiremettiat there be a finding by the
court based on clear and convincing evidence presented at a
hearingthat the accused committed the felony and a requirement
thatthere bea finding by the court that available conditions of
release will not adequatefyrotect members of the community
from serious bodily harm or prevent intimidation of withesses.
Any law enacted under thibsection shall be specific, limited
andreasonable. In determinitige 10—-day and 60—-day periods,
the court shall omitany period of time found by the court to
resultfrom a delay caused lthe defendant or a continuance
grantedwhich was initiated by the defendant.

(4) The privilege of the writ of habeas corpus shall not be
suspendedinless, in cases oébellion or invasion, the public
safetyrequires it. 1869 J.R. 7; 1870 J.R. 3; 1820 118; vote
Nov.1870; 1979 J.R. 76, 1981 J.R. 8, vote April 1981

DOUBLE JEOPARDY
When,after a plea baain, the state filed an amended complaint to which the
defendanpled guilty but thecourt refused to accept the plea and reinstated the
complaintthen later reinstated the amended complaint, the defendant could not
claim double jeopardy Salters vState 52 Ws. 2d 708191 N.w2d 19
The defense of double jeopardy is nonjurisdictional and is waived by a guilty

r})Ie.’:xintelli(:]ently and voluntarily enteredNelson v State 53 Ws. 2d 769193
W.2d 704

A person is not put in double jeopardy because of convictions in sepialate
f resisting an dicer and of battery to aofficer, even though the acts chad arose
rom the same incident. StateBlbaum54 Ws. 2d 213194 N.W2d 660
When the defendant is tried for ondesfseandconvicted of a lesser included
offensethe defendant is not placed in double jeopafdynnv. State55 Wis. 2d
192 197 N.W2d 749
A defendant is not subjected to double jeopardy when brought to trial a 2nd time
aftera mistrial is declared. StateBikinton,56 Wis. 2d 497202 N.W2d 28
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A defendant isot subjected to double jeopardy by being gbdmwith both theft vacatethe plea and order reinstatement of the original information witholat-
andbumglary. An acquittal on one chge does not amount to collateral estompel ing the double jeopardy clause. Stat€emstock168 Ws. 2d 915485 N.W2d
theother Hebel v State60 Wis. 2d 325210 N.W2d 695 354(1992).

A defendant convicted of false imprisonment and rape committed.irk&gha Whethemultiple chages constitute double jeopardy is discussed. StSaw
countywas not subjected to double jeopabgya 2nd conviction for false imprison ceda,168 Wis. 2d 486485 N.W2d 1(1992).
mentof the same victim in Milwaukee countyecause the facts supported 2 sepa Foradefendant to invoke double jeopardy protection after successfully moving
rateprosecutions. Baldwin Btate 62 Wis. 2d 521215 N.w2d 541 for a mistrial, the prosecutor must have acted with intent to subeetibuble jeop

Whena trial is terminated prior to a determination of guilt or innocence, the ardy protection togain another chance to convict or to harass the defendant with
doublejeopardy clause does not prevent a retrial if there was a “manifest necessity” multiple prosecutions. State @uinn,169 Ws. 2d 620486 N.W2d 542(Ct. App.

to terminate the proceedings because the indictment or informatiofataiy 1992).
defectiveand thetrial court lacked jurisdiction to try the case. StatRwsso;/0 Chargesare multiplicitous if they are identical both in law and fact or if thedegis
Wis. 2d 169233 N.W2d 485 latureintended the allowable unit of prosecution for tHerwde to be a single count.
A defendant convicted of fleeing arfioér in Portage County was not put in Statev. Davis,171 Ws. 2d 71, 492 N.w2d 174(Ct. App. 1992).
doublejeopardy by a second conviction for fleeing adtf County dicer when Multiple prosecutions foa continuous failure to pay child support are allowed.
the defendant crossed the county line during a chase. Stée Wetey72 Wis. Statev. Grayson172 Ws. 2d 156493 N.W2d 23(1992).
2d 754 242 N.WZd 206 . . Jeopardyattaches when the jury is sworn. Granting a mistrial, dismissing the
Whenthe perjured testimony of a key state witness was iferteaf by the pro jury and convening a 2nd jury is prohibited absent “manifest necésSitgnting

secutionfor the purpose of provoking a mistrial and thus avoiding a probable a mistrial due to the unavailability of a prosecution witness liegiven the most
acquittal,a retrial after the conviction was vacated did not place the defendant in stringentscrutiny Alternatives to mistrials are to be considered. Staanthels,

double jeopardy Day v State;76 Ws. 2d 588251 N.W2d 81. 174Wis. 2d 173495 N.W2d 341(1993).

Neitherthe double jeopardy clause nor the doctrine of collateral estoppel pre  Firstoffender OMVWI prosecution is civil, and jeopardy does not attach to pre
cludesparole revocation on the grounds of a parsleehduct relatetb an alleged vent a subsequent criminal prosecution. Stafdierfelder174 Ws. 2d 213495
crime for which the parolee was clgad and acquittedState ex rel. Flowers v N.W.2d 669 (1993).

DHSS,81 Ws. 2d 376260 N.wad 727 The state supreme countill not interpret Wsconsins double jeopardy clause

“Whena mistrial requested by the defendant is justified by prosecutorial er judi  to be broader than the U.Supreme Cour’ interpretation of the federal clause.
cial overreaching intended to prompt the requidgt,double jeopardy clause bars Statev. Kurzawa,180 Wis. 2d 502509 N.W2d 712(1993).

reprosecution. State Marrell,85 Ws. 2d 331270 N.W2d 428(Ct. App. 1978). A criminal conviction for violatingerms of bail resulting from the conviction
The double jeopardy provisions of the U.S. andstinsin constitutions are for another crime committed while released on bail doesaretitute double jeep
identicalin scope and purpose. U.S. Supreme Court decisions control both provi ardy. State vWest, 181 Ws. 2d 792512 N.W2d 207(Ct. App. 1993).
sions. Multiplicitous rape chges are discussed. HarrelState88 Ws. 2d 546 Collateralestoppel isncorporated into the protection against double jeopardy
277N.W.2d 462(1979). . o andprovides thatvhen an ultimate issue of fact has once been determined, that
Whenthe court of appeals reversed the defendamtthviction due to insif issuecannot be relitigated between the same partiestéEés whether a rational
ciencyof the evidence, the double jeopardy clause did not bar the supreme courtjury could have grounded its verdict upon a separate issue. .Statehs]86 Ws.
from reviewing the case. StateBowden93 Wis. 2d 574288 N.W2d 139(1980). 2d219 519 N.W2d 746(Ct. App. 1994).
Whena crime is against persons rather than propiiwrtye are as manyfefises To determine whetheshages are improperly multiplicitous the following two—
asvictims. State vRabe96 Ws. 2d 48291 N.W2d 809(1980). prongtest is applied: 1) whether the ofpedl ofenses are identical in law and fact;
A prosecutdss repeated failure to disclose prior statementgitniesses was not and?) the legislative intent as to the allowable unit of prosecution for teesef.
prosecutoriabverreaching thatould bar reprosecution after the defendant moved  Statev. Richter 189 Wis. 2d 105525 N.W2d 108(Ct. App. 1994).
for a mistrial. State.\Copening100 Ws. 2d 700303 N.W2d 821(1981). An acquittal does not prove innocendgvidence of a crime for which a defend
Two sentences for one crime violate the double jeopardy clause. State v antwas acquitted may befefed to show motiveplan, and other matters autho
Upchurch,101 Ws. 2d 329305 N.W2d 57(1981). rizedunder s. 904.04 if a jury could find by a preponderance of the evidence that
Thetrial court properly declared a mistridlie to a jurds injury. State vMen the defendant committed the other act. Stateandrum,191 Ws. 2d 107528
doza,101 Wis. 2d 654305 N.W2d 166(Ct. App. 1981). N.W.2d 36 (Ct. App. 1995). S
Thedouble jeopardy clause did not bar retrial when the judge declared a mistrial | The extension of a previously entered juvenile dispositional order due to the
dueto jury deadlock.” State DuFrame 107 Ws. 2d 300320 N.W.2d 210(Ct. juvenile’s participation in an armed robbery while subject to the order was not a
App. 1982). “disposition” of thearmed robbery chge. Subsequent prosecution of the armed

The doublejeopardy clause did not bar prosecution of agéafter it was con robberychage in adult court did natiolate s. 48.39 [now s. 938.39] or the pretec
sideredas evidence of character in sentencing the defendant on apridated tion against double jeopardystate vStephens201 Ws. 2d 82548 N.w2d 108
conviction. State vJackson110 Ws. 2d 548329 N.W2d 182(1983). (Ct. App. 1996), 95-2103.

Without clear legislative intent to the contrangultiple punishment may not be Whethera statute is criminal or civil for purposes of double jeopardy analysis
imposedfor felony—murder and the underlying felongtate vGordon,111 Wis. dependn whether the legislature intended the statute to preavidenedial civil

2d 133 330 N.W2d 564(1983). sanctionand whether there are aspects of the statute that pumiive either in
Reimpositionof a sentence after the defendant has been placprbbation, ggg?}vﬁg' g%t%rg 5%'56“,3.ﬁ,“zﬂeg%flg‘é%’)‘?"ggfrl%%?e punishment. StaoMaster

absentwiolation of probation condition, violates the double jeopaldyse. State
v. Dean,111 Wis. 2d 361330 N.W2d 630(Ct. App. 1983).

Governmentahction is punishment undtire double jeopardy clause if its prin
cipal purpose ipunishment, retribution, or deterrence. When the principal pur
poseis nonpunitive, that a punitive motive may also be present does not make the
actionpunishment. State Killebrew, 115 Wis. 2d 243340 N.W2d 470(1983).

Studentdisciplinary action under University of i#¢onsin system administra
tive rules doesot constitute punishment triggering double jeopardy protection.
City of Oshkosh vWinkler, 206 Ws. 2d 538557 N.W2d 464(Ct. App. 1996),

—-0967.

Servicein prison of timesuccessfully served on parole and forfeited through
revocationdoes not constitute punishmenithin the meaning of the double jeop

Whenprobation was conditioned on the defendautluntary commitmerto ardyclause. State ex rel. LudtkeDOC,215 Ws. 2d 1572 N.W2d 864(Ct. App.
amental hospital but the hospital refusetinittance, the court properly modified 1997),96-1745. '
the original sentencdy imposing a new sentence of 3 years’ imprisonment. A defendant may be chrd and convictedf multiple crimes arising out of one
Double jeopardy was not violated. State Sepulvedal20 Ws. 2d 231 353 criminal act only if the legislature intends it. When one ghdrofense is not a
N.W.2d 790(1984). lesserincluded ‘ofense of the othetthere is a presumption that thegjislature

Thedouble jeopardy clause was not violated when the trial court imposed illegal intendedto allow punishment for bothfefhses, which is rebutted only if otherfac
sentenceshen, in resentencing on a valid conviction, imposed an increased sen tors clearly indicate a contrary intent. Statelechner217 Ws. 2d 392576
tence. State vMartin, 121 Ws. 2d 670360 N.W2d 43(1985). N.W.2d 912(1998), 96-2830.

Whenpolice confiscated a Ige quantity of drugs from an empty house and the Whethera single course afonduct has been impermissibly divided into separate
nextday searched the defendant upon his rétame confiscating a small quantity violations of the same statute requires consideration of whether eferis@fis

of the same drugs, the defendambnviction for a lesser-includedaise of pos identicalin fact and law and whether the legislature intended to allow multiple con
sessiorand greater éénse of possession with intent to deliver did not constitute  victions. For each victim there is generally a separdinee. Legislative intent
doublejeopardy State vStevens123 Ws. 2d 303367 N.W2d 788(1985). is shown by whether the statute punishes an individual for each act or for the course

Thedouble jeopardy clause was not violated by a state criminal prosecution for of conduct those actonstitute. State. L.echney217 Ws. 2d 392576 N.w2d
conductthat was the basis of a prior remedial civil forfeitpreceeding by a 912(1998), 96-2830.

municipality. Collateral estoppel does not bar a crimpralsecution following a _ Theprotection against double jeopardy embrahesdefendard'right of having
guilty plea to a violation ofunicipalordinances, even if both actions arise from  his or her trial completed by a particular tribunihen the state moves for a mis
the same transaction. StateKramsvogel124 Ws. 2d 101369 N.w2d 145 trial overthe objections of the defense, the trial court may not grant the motion
(1985). See als®tate vThierfelder 174 Ws. 2d 213495 N.W2d 669(1993). unlessthere is a manifest necessity for the act. StaBollier, 220 Ws. 2d 825

A person may be convicted under s. 943.20 (1) (a) for concealing property and 584 N.W2d 689(Ct. App. 1998), 97-2589.

be separately convicted for transferring that prope8tate vTappa,127 Ws. 2d _Thedouble jeopardy clause prevents retrial when there was no motion for a mis
155, 3p78 N.V)\/12d 8\§3(1985). ng propegijate vTappa, trial but prosecutorial misconduct, the motivation for arelotiof which were not

- f . P - known to the defendant at trial, had beemmitted. State vLettice,221 Wis. 2d
Wherethe trial court declined to acquit the defendant but dismissed the criminal 69, 585 N.W2d 171(Ct. App. 1998), 97-3708.

information aftetthejury deadlocked, double jeopardy barred the staepeal of Multi et f : ) ’
Lo ple criminal punishments are appropriate for multiple acts, but not multiple
thedismissal. State Jurely, 128 Ws. 2d 39381 N.W2d 309(1986). thoughts. Multiple punishments for a single act of enticemehen the defendant

Thedefendant waived a double jeopardy claim when failing to move for a dis  jntendedto commit multiple illegahcts was not allowable. StateGhurch 223
missal of the chages at a retrial following a mistrial to which the defendant \yis. 2d 641589 N.W2d 638(Ct. App. 1998), 97-3140.

objected. State vMink, 146 Ws. 2d 1 429 N.W2d 99(Ct. App. 1988). If the legislature unambiguously has enacted 2 distinct prohibitions, each requir
A criminal prosecution for escape is not barred by the double jeopardy clause ing proof of an element the other does not,Bleekburgerpresumption of intent

whencommenced following an administratidésciplinary proceeding. State v to allow multiple punishment applies. Buhen the statue is language is ambigu

Quiroz, 149 Ws. 2d 691439 N.W2d 621(Ct. App. 1989). ous,the ruleof lenity applies, requiring resolving the ambiguity against allowing

A court may not, after accepting a guilty plea and ordering a presentence inves multiple punishment. State Church223 Ws. 2d 641589 N.W2d 638(Ct. App.
tigation,absent fraud or party’s intentionally withholding material information, 1998),97-3140.
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Doublejeopardy wasot violated when the trial court realized it made an error

PREAMBLE, WIS. CONSTITUTION

tion that the legislature did intend to permit multiple punishments. StR&tter

in speech in pronouncing sentence and took immediate steps to correct the sentencgn,2010 WI 130329 Wis. 2d 599790 N.W2d 909 08-1968.

beforethe judgmentvas entered into the record. StatBurt,2000 WI App 126
237Wis. 2d 610614 N.W2d 42 99-1209.

Doublejeopardy prevents a court that, under a mistaken view of theraered
avalid concurrent sentence from revising the sentence 3 moths later ¢orteea
utive sentence. State Willett, 2000 WI App 212238 Wis. 2d 621618 N.W2d
881, 99-2671.

A defendant was not subjecttmdouble jeopardy when, after a presentence
investigationfollowing a no contesplea, the court took the defendantlea for a
secondime and engaged the defendant oolloquy to determine if the plea was
knowing and intelligent. For double jeopardy to apgly acquittal or dismissal
followed by a second prosecution for the sanfersfe is required. State@®lark,
2000WI App 245 239 Wis. 2d 417620 N.W2d 435 00-0932.

Issuepreclusion does not bar the prosecution of a defendant for perjury who was
tried and acquitted on a single issue when newly discovered ev $hat
the defendant falsely testified on the issue. The state shast that: 1) the evi
dencecame to the statekvidence after trial; 2) the state wasmegligent in failing

Regardlessf the outcome of th&lements—only” test, the court proceeds te dis
cernlegislative intent.Operating under the presumption established under the first
prong,the court then proceedsa 4—factor analysis to determine whether thedegis
lature intended to permit multiple punishments for théeo$es in question,
examining: 1) all relevant statutory language; 2) the legislative history and context
of the statutes; 3) the nature of the proscribed conducy)athe appropriateness
of multiple punishmentfor the defendard’ conduct. State Patterson2010 WI
130, 329 Wis. 2d 599790 N.W2d 909 08-1968.

In any challenge to a law on double jeopardy and ex post facto grounds, the
thresholdquestion is whether the ordinance is punitive, as both clauses apply only
to punitive laws. Courts employ a two—part “intentfe€ts” test to answer whether
alaw applied retroactively is punitivend, therefore, an unconstitutional violation
of the Double Jeopardy and Ex Post Facto Clauses. If the intent was to impose pun
ishment, thdaw is considered punitive and the inquiry ends there. If the intent was
to impose a civil and nonpunitive regulat@gheme, the court must determine
whetherthe efects of the sanctions imposed by the law are so punitive as to render

to discover the evidence; 3) the evidence is material to the issue; and 4) the evidencéhemcriminal. City of South Milwaukee. Kester2013 WI App 50347 Wis. 2d

is not merely cumulative.State v Canon,2001 WI 11, 241 Ws. 2d 164 622
N.W.2d 27Q 98-3519.

A lesser included éénse must be both lesser and included.offense with a
heavierpenalty cannot be regarded as a lesgensé than one with a lightpen
alty. Statev. Smits,2001 WI App 45241 Wis. 2d 374626 N.w2d 42 00-1158.

Whena defendant claintie state did not present enough evidence at trial to sup
portsplitting a course of conduct into multiple violations of the same statomg) a
tiplicity objection is waived if it is natised prior to the time the case is submitted
to the jury State vKoller, 2001 WI App 253248 Wis. 2d 259635 N.W2d 838
99-3084.

Whena defendant repudiatasnegotiated plea agreement on the ground that it
containsmultiplicitous counts, the defendant materially and substantially breaches
theagreementWhen an accused successfully challenges a plea to and a conviction
on multiplicity grounds and the information has been amended pursuant to-a nego
tiatedplea agreemeitty which the state made chiarg concessions, ordinarily the
remedyis to reverse the convictions and senteneasate the plea agreement, and
reinstatethe original information, but a diérent remedy may beppropriate. State
v. Robinson2002 W1 9 249 Wis. 2d 553638 N.W2d 564 00-2435.

A court’s correctiorof an invalid sentence by increasing the punishment does
not constitute doubl@opardy; the initial sentence being invalid, the second, more
severesentence is the only valid sentence imposed. Statelm,2002 WI App
154, 256 Wis. 2d 285647 N.W2d 405 01-2398.

If a defendant makes a fraudulegpresentation to the court, which the court
acceptsand relies upon in granting a sentence, the court may later declare-the sen
tencevoid. Double jeopardy does not bar a subsequently increastghce. State
v. Jones2002 WI App 208257 Wis. 2d. 163650 N.W2d 855 01-2969.

Thereis a spectrum of deference that appellate courts may appigl court
findings of mistrials ranging from strictest scrutiny to the greatest deference,
dependingon the circumstances. Howeyveven if themistrial order is entitled to
great deference, the reviewing court must find that the trial jergecisedsound
discretionin concluding that the state satisfied its burden of showing a manifest
necessityfor the mistrial. State.\Seefeldt2003 WI 47 261 Ws. 2d 383661
N.W.2d 822, 01-1969.

Trial courts may correct obvious errors in sentencing when it is clear that a good
faith mistake was made in an initial sentencing pronouncement, the court promptly
recognizeghe erroyand the court, by reducing an erroneous original sentence on
one count and increasing the original sentence on ane#eks to impose a law
fully structured sentence that achieves the overall disposition that the court origi
nally intended. State GruetzmacheR004 WI 55271 Ws. 2d 585679 N.W2d
533 02-3014.

In amulti—count trial, if the defendant is convicted of one or more counts and
acquittedof one or more counts, and the defendant successfully appeals the convic
tion or convictions, the acquittals pose no direct bar to retryingiéfendant.
Rather,acquittal may indirectly impact the stateibility to retry thedefendant
undercollateral estoppel principles. StateHenning,2004 WI 89 273 Wis. 2d
352 681 N.W2d 871 02-1287.

Thestates attempt to retry the defendant for armed robbery alleging the use of
adifferent weapon after a trial court conclusion that an acquittal on a first armed
robberychage resulted from insfi€ient evidence of theise of a gun violated
doublejeopardy protections. It did not necessarily follow that the state was pre
ventedfrom pursuing a chge of simple robberfrowever Losey v Frank,268 £
Supp.2d 1066(2003).

A guilty plea waives a multiplicity claim anytime the claim cannot be resolved

334,830 N.Ww2d 710 12-0724.

UnderHolesomev. State40 Wis. 2d 95 to satisfy due processd double jeop
ardy concerns, a chge muste pled so the defendant is able to plead and prepare
adefense and so conviction or acquittal will bar another prosecution fearie
offense.As stated irfFawcett 145 Wis. 2d 244 there are 7 factors that assist in
determining whether thidolesometest is satisfied. These 7 factar tools to
assisthot limitations upon, courts. A court may consider all of these factors, and
others, if it deems them helpful in determining whetherdégeirements dfiole-
someare satisfied. State Kempainen2014 WI App 53__ Ws. 2d ___ 849
N.W.2d 317, 13-1531.

A per se rule no longer exists prohibiting a court from increasing a defendant’
sentencafter the defendant has begun to serve the sentence. If a defendant has a
legitimateexpectation of finality in the sentence, then an increase in that sentence
is prohibited by the double jeopardy claugesignificant factor in determining that
the circuit court acted appropriately in resentencing the defendant is whether the
justicesystem as a whole has not yet begun to act upon the circuissamtéence.
Statev. Robinson2014 WI 35354 Wis. 2d 351847 N.W2d 352 11-2833.

Whenthe judge dismissedahage after the jury returned a guilty verdict, the
prosecution’sappeal did not constitutéouble jeopardy United States.WVilson,
420U.S. 332

Whena juvenile court found the defendant guilty but unfit for treatment as a
juvenile,the defendant would be put in double jeopardy if tried in a criminal court.
Breedv. Jones421 U.S. 519

A guilty plea does not waive the defense of double jeopakisnna v New
York, 423 U.S. 61

Whendefense counselimproper opening statement prompted the trial joolge
granta mistrial over defense objections, and when the record providedesuf
justificationfor the mistrial ruling, the judgefailure to make explicit findings of
“manifestnecessity” did nosupport the defendasttlaim of double jeopardyAri-
zonav. Washington434 U.S. 4971978).

The protection against double jeopardy did not bar federal prosecution of an
Americanindian previously convicted intaibal court of a lesser includedfefise
arisingout of the same incident. United State$veeler435 U.S. 3131978).

Thedouble jeopardy clause bars a second trial after reversal of a conviction for
insufficiencyof evidence, as distinguished from reversal for trial erBurks v
United States437 U.S. 1(1978).

Thereis no exception permitting a retrial once the defendant has been acquitted,
no matter how erroneouslySanabria VUnited States}37 U.S. 541978).

Thetest for determining whether 2fefises are the same fmrposes of barring
successiverosecutions is discussed. lllinoisvitale, 447 U.S. 41q1980).

A statute authorizing the governmentaapeal a sentence did not violate the
doublejeopardy clause. United StateDi Francesec449 U.S. 17 (1980).

Whenthe judge granted the defendantiotion for a new trial on the ground that
the evidence was insfifient to support the jurg' guilty verdict, the double jeep
ardy clause barred a second trial. Hudsohouisiana450 U.S. 4q1981).

A criminal defendant who successfully moves for a mistrial may invoke the
doublejeopardy clause to barretrial only if the mistrial was based on prosecutorial
or judicial conduct intended to provoke the defendant into moving for the mistrial.
Oregonv. Kennedy456 U.S. 6671982).

Reversabasedn the weight of the evidence, unlike reversal based orfiinsuf
cientevidence, does not preclude retrialbbb v Florida,457 U.S. 31(1982).

on therecord, regardless whether a case presents on direct appeal or collateral The defendans conviction andentence by Missouri for both armed criminal

attack. State vKelty, 2006 WI 101294 Wis. 2d 62716 N.W2d 886 03-3055.

Retrialis barred when a defendant moves for and obtains a mistrial due to prose
cutorial overreaching when the prosecutor intentionally attempts to prejudice the
defendanbr create another chance to convict. A polideef's testimony that
formsthe basis of a mistrial will not be imputed to the prosecutor in the absence
of evidence of collusion by the prosecusasfice intended to provoke the defend
antto move for a mistrial and does not constitute prosecutorial overreaching bar
ring a retrial. State.\Jaimes2006 WI App 93292 Wis. 2d 656715 N.W2d 669
05-1511.

The defendans agument that his conviction on two bail-jumping counts was
multiplicitousbecause the preliminary hearings at whielfailed to appear were
scheduledor the same time and he had signed only one bond for the two underlying
casedailed because the counts werdediént in fact. Proof of notification and fail
ureto appear in one case wouldt prove notification and failure to appear in the
other,making the two chages diferent in nature and thereforefdifent infact.
Statev. Eaglefeather®009 WI App 2316 Ws. 2d 152762N.W.2d 690 07-0845.

Multiple punishments may not be imposed for gearthat are identical in law
andfact unless the legislature intended to impose such punishment$eleAn
ments—only'test, to determine whether ches are identical in law and fact, is the
first prong of a multiplicityanalysis. Gtnses with elements identical in law and
fact establish a presumption that the legislature did not intend to permit multiple
punishments Offenses with elements thatfeif in lawor fact establish a presump

action and first-degree robbery in single tdal not constitute double jeopardy
Missouriv. Hunter 459 U.S. 3591983).

Thedouble jeopardy clause did not bar prosecution on more seriogesladter
the defendant pleduilty to lesser included fe#fnses. Ohio.vJohnson467 U.S.
493(1984).

When the jury acquitted on one count but was unable to agreetberd the
doublejeopardy clause did not bar retrial on the remaining 2 counts. Richardson
v. U.S.468 U.S. 3171984).

Underthe dual sovereignty doctrine, successive prosecutip@sstates for the
sameconduct does not constitute double jeopatdgath vAlabama474 U.S. 82
(1985).

An appellate court remedied a double jeopardy violation by reducing a jeopardy—
barredconviction to that of lesser includedaise that was not jeopardy barred.
Morris v. Mathews 475 U.S. 2371986).

Whenthe defendant breached a péegeement and a 2nd degree murder cenvic
tion was vacated as a result, a subsequent prosecution for 1st degree murder did not
constitutedouble jeopardy Ricketts vAdamson483 U.S. 1(1987).

Thedouble jeopardy clause does not prohibit retrial after the reversabof/e:
tion based upon improperly admitted evidence that, once suppressed, would result
in evidence insticient to supporthe conviction. Lockhart Welson488 U.S. 33
102L. Ed. 2d 2651988).
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PREAMBLE, WIS. CONSTITUTION

The double jeopardy clause bars a subsequent prosecution if, to esgablish
essentiaklement of the é¢nse chaged, the prosecution will prove conduct consti
tuting the ofense for which the defendant was previously prosecuted. Grady v
Corbin,495 U.S. 508109 L. Ed. 2d 54§1990).

Generally,the double jeopardy clause prohibits reexaminatibm court—
decreedacquittal to the same extent it prohibits reexamination of an acquittal by
jury verdict whether in a bench or jury trial. If, after a facially unqualifiédtrial
dismissalof one count, the trial proceeded to the defendamtroduction of evi
dencethe acquittal must be treated as final, unless the availability of reconsidera

24

Theduty of the state to disclose exculpatory evidence is not exbysbe dis
trict attorneys belief that the evidence is incredible, but failure to disclose is not
prejudicialwhen the evidence would not havéeafed the conviction. Nelson
State 59 Wis. 2d 474208 N.w2d 410

Dueprocess requires that a juvenile bierfed a copy of a hearing examilser
reportrecommending revocation of aftercare supervision and the opportunity to
objectthereto inwriting prior to the decision of the H & S S department secretary
Stateex rel. R. R. vSchmidt,63 Ws. 2d 82216 N.w2d 18

Circumstances to be considered in determining whetieetelay between the

tion has been plainly established by pre—existing rule or case authority expressly gjlegedcommission of a crime and an arrest denies a defendant due process of law

applicableto midtrial rulings on the sfi€iency of the evidenceSmith v Massa
chusetts543 U.S. 462160 L. Ed. 2d 914125 S. Ct. 129(2004).

TheGrady v Corbin“same conduct” test is overruled. United State3ixon,
509U.S. 688125 L. Ed. 2d 55§1993).

Thedouble jeopardy clause precludesdgbgernment from relitigating any issue
thatwas necessarily decided by a jegrgcquittal in a prior trial. Consideration of
hungcounts has no place in the issue—preclusion analysigleftify what a jury
necessarilydetermined atrial, courts should scrutinize a jusydecisions, not its
failuresto decide. A juns verdict of acquittal represents the commusitgllee
tive judgment regarding all the evidence anguanents presented to iThus, if
therewas a critical issue of ultimate fact in all aes, a jury verdict that necessar
ily decided that issue in the defendariéivor protects him or her from prosecution
for any chage for which that fact ian essential element.eager vU.S.557 U.S.
110,129 S. Ct. 2360174 L. Ed. 2d 7§2009).

Whenthe jury in this case did not convimt acquit the defendant of anyefse
andwas unable to return a verdict, the trial court properly declared a mistrial and

dischargedhe jury As a consequence, the Double Jeopardy Clause did not stand

in the way of a second trial on the sanfemses even though before the jury-con
cludeddeliberations it reportethat it was unanimous against guilt on ¢fesr of
capitalmurder and first-degreaurder was deadlocked on manslaughéerd had
notvoted on negligent homicide. BluefordArkansas, 566).S. 182 L. Ed.
2d 937,132 S. Ct. 20442012).

Custodyin the countyjail incidental to conviction added to the maximum term
imposedon conviction subjected the petitioner to multiple pendlitiesne ofense
in excess of the maximum statutory penalty and in violation ofgtlerantee
againstdouble jeopardy Taylor v. Gray 375 F Supp. 790

Doublejeopardy was not violateshen the defendant was convicted of separate
offensesunder s. 161.41 [now s. 961.41] for simultaneous delivery fefreiift con
trolled substances. LeonardNarden,Dodge Correctional Ins31 F Supp. 1403
(1986).

The Double Jeopardy Clause bars retrial followangourt-decreed acquittal,
evenif the acquittal is based upon an egregiously erroneous foundation. Ar acquit
tal encompasses any ruling that the prosecugiproof is insufcient to establish
criminal liability for an ofense. There is no meaningful constitutiodiatinction
between a trial coud’™misconstruction” of a statute and its erroneous addition of
a statutory element. A midtrial acquittal in either of these circumstances is an
acquittalfor double jeopardy purposes. EvanMichigan, 568 U.S. _ 133 S.

Ct. 499 184 L. Ed. 2d 33%2013).

Multiple Punishment in \lgconsin and th&olskeDecision: s It Desirableo
Permit o Homicide Convictions for Causing a Single Deaft#®0 WLR 553.

Statev. Grayson Clouding the Already MurkyVaters of Unit Prosecution Anal
ysisin Wisconsin. Leslie. 1993 WLR &1

DUE PROCESS

It is not necessary to hold a 28dodchildtype hearing before admitting testi
mony of a 2nd witness to the same confession. Staiatson46 Wis. 2d 492
175N.w.2d 244

Thesentencing duties of a trial court following a 2nd conviction after retrial or
uponresentencing bars the tridurt from imposing an increased sentence unless
eventsoccur or come to the sentencing caudttention subsequent to the first
impositionof sentence that warrant an increased penalty and the dooragtfely
stateghe ground for increasing the sentence on the re@edny v State47 Wis.
2d 541,178 N.w2d 38

An arrest is not void becausé a 3-month interval between the time of the
offenseand the arrest. GonzalesState47 Wis. 2d 548177 N.Ww2d 843

A lineup, wherein 2 suspects were required to wear special clothing and a num
ber of victims were allowed to identify them out loud, influencing othesss
unfairand later influenced in—court identification. JoneState47 Wis. 2d 642
178N.w.2d 42

An out of court identification by a witness shown only a photograph of the-defen

include: 1) the period of the applicable statafdimitations; 2) prejudice to the con
ductof the defense; 3) intentional prosecution delay to gain some tactical advan
tage;and 4) the loss of evidence or witnesses, and the dimming of memories. The
merepossibility of prejudice from these factors is not alenficient to demon
stratethat a fair trial is impossible—actual prejudice must be shcsvate vRog

ers,70 Wis. 2d 160233 N.Ww2d 480

A photo identification using one color andkick and white photos when 2 of
the 5, including the color photo, were of the defendant wasmpermissibly
suggestive.Mentek v State,71 Ws. 2d 799238 N.W2d 752

The fact that the accused, who demanded a jury trial, received a substantially
greatersentence than an accomplice who pleaded guilty does not constitute punish
mentfor exercising the right to a jury trial or a denial of either due process or equal
protection. Drinkwater v State,73 Wis. 2d 674245 N.W2d 664

Improperremarks by a prosecutor are not necessarily prejudicial obiec
tionsare promptly made and sustained and curative instructions and admonitions
are given by the court. HoppeState,74 Ws. 2d 107246 N.W2d 122(1976).

Personcommitted under ch. 97&re entitled to periodic review hearings that
afford the same minimal requirements of due process as parole determinations.
Habeascorpus is an appropriate remedytate ex rel. diry v. Schubert74 Ws.
2d 487, 247 N.w2d 109

A sentencing judge does not deny due process by considering pending criminal
chargesn imposing a sentence. HandeBtate,74 Wis. 2d 699247 N.w2d 711.

Due process requires thatpaosecutor voluntarily disclose highly exculpatory
evidencethat would raise aasonable doubt when none existed before. Ruiz v
State,75 Ws. 2d 230249 N.wad 277

Thetrial court did not err in refusing to grant a mistrial when police reports
cerningan unrelated pending clgar against the defendant and the defenslant’
mentalhistory were accidentally sent to the jury room. Johns&tate,75 Ws.
2d 344 249 N.w2d 593

Thedefendant received a fathough not perfect, trial when a prosecution wit
nessattempted to ingratiate himself with the jury ptiotrial and another prosecu
tion witness violated a sequestration ordiybeg v. State,75 Wis. 2d 400249
N.W.2d 524

The defendansg refusal toname accomplices was properly considered by the
sentencingudge. Because the defendant had pleaded guilty to a crime, self-
incriminationwould not have resulted from the requested cooperation. Holmes v
State,76 Wis. 2d 259251 N.W2d 56

A parole revocation hearing is not part of a criminal prosecution and thus the full
panoplyof rights, includingvlirandawarnings and the exclusionary rule, are not
applicable. State ex rel. StruzikDHSS,77 Wis. 2d 216252 N.W2d 660

Due process does not require that a person know with certainty which crime,
amongseveral, the person is committing, at least until the prosecution exésises
chargingdiscretion. Harris \State,78 Wis. 2d 357254 N.W2d 291

Thedueprocess rationale @oyle v Ohig 426 U.S. 610is limited to prosecuto
rial use of a defendants’ custodial interrogation silence to impeach exculpatory
statementsnade during trial. Rudolph 8tate,78 Ws. 2d 435254 N.W2d 471

Due process does not require that a John Doe witness be advised of the nature
of the proceeding or that tétness is a “tayet” of the investigation. y&n v State,

79 Wis. 2d 83255 N.w2d 910

The due process requirements an administrative body must provideitvhen
imposegegulatory or remedial sanctions upon conduct that is also subject to crimi
nal punishmentre discussed. Layton School of Art & DesighMERC,82 Ws.
2d 324 262 N.w2d 218

Theright to a fair trial does not entitle the defendant to inspect the entire file of
the prosecutarState ex rel. ynch v County Ct82 Ws. 2d 454262 N.Ww2d 773

Underthe “totality of circumstances” test, lineup and in—cadentifications
wereproperly admittedalthough an earlier photographic identification was unnec
essarilysuggestive. Simos $tate 33 Wis. 2d 251265 N.W2d 278(1978).

A deliberate failure to object to prejudicial evidence at trial constituteslang

dantand no other persons was not a denial of due process, but does reflect on thgvaiver. Murray v State 83 Wis. 2d 621266 N.W2d 288(1978).

weightgiven theevidence. Defense counsel need not be present at the identifi
cation. Kain v State48 Wis. 2d 212179 N.w2d 777

Therule that a defendant during a trial should not be hafettdbes not extend
to periods outside the courtroom, and the fact sbate jurors saw the defendant
shackled was not prejudicial. StateDassel48 Wis. 2d 619180 N.W2d 607

Thetest to determine if the denial of a continuance acted to deny the defendant
of either due process tire efective right of counsel is discussed. Statdliman,
86 Wis. 2d 459273 N.W2d 225(1979).

Theaccused hathe right to answer some questions aftelirmndawarning and
thento reassert the privilege and breakadf questioning. Odell.\State90 Wis.

It is not a violation of due process for the judge who conducts a hearing regarding2d 149 279 N.W2d 706(1979).

the admissibility of a confession to continue as the trial judge in the case. .State v

Cleveland50 Ws. 2d 666184 N.w2d 899

A statute denying probation to 2ndesfders and that does not require proof of
criminalintent is constitutional. StateMorales51 Wis. 2d 650187 N.W2d 841

When a defendant is no longer entitled to a substitution of jpdejedice in fact
by the judge must be shown. Statéarner54 Ws. 2d 100194 N.W2d 649

A child committed to the state who is released under supervision, who then vio
latesthe terms of the release is entitled to the sprotections as an adult as to a
hearingon probation revocation. State ex rel. Bern&larshman54 Wis. 2d 626
196N.w.2d 721

A defendant who, believing he was seriously wounded, began to tell what hap
penedand was giveiMiranda warningswaived his rights when he continued to

talk. Waiver need not be express when the record shows the defendant was con

sciousand alert and said he understood his rights. St&arker55 Wis. 2d 131
197N.w.2d 742

Trial courts do not have subject matter jurisdiction to convict defendants under
unconstitutionally vague statutes. THght to raise the issue on appeal cannot be
waived,regardless of a guilty plesstate ex rel. Skinkis ¥reffert, 90 Wis. 2d 528
280N.W.2d 316(Ct. App. 1979).

A probatione's due process right to prompt revocation proceedi@gsnot trig
geredwhen the probationer was detained as the result of unrelated criminal pro
ceedings.State ex rel. Alvarez Lotter 91 Wis. 2d 329283 N.W2d 408(Ct. App.
1979).

Beforethe “totality of circumstances” analysis is applied to confrontation identi
fication, it must first be determined whether police deliberately contrived the con
frontationbetween the witness and defendant. Statéavshall,92 Wis. 2d 101
284N.W.2d 592(1979).

Due process requires that evidence reasonably support a finding of guilt beyond
areasonable doubt. StateStawicki,93 Wis. 2d 63286 N.W2d 612 (Ct. App.
1979).
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An 8-month delay between the date of the allegéeheéand the filing of a
complaintdid not violate the defendastiue process rights. Stat®avis,95 Ws.
2d 55, 288 N.W2d 870(Ct. App. 1980).

Exculpatoryhearsay lacked assurances of trustworthimess was properly
excluded. State vBrown,96 Ws. 2d 238291 N.W2d 528(1980).

PREAMBLE, WIS. CONSTITUTION

Prosecutoriamisconduct violates the due process right to a fair trial if it poisons
the entire atmospheref the trial. State.\Lettice,205 Ws. 2d 347556 N.W2d
376(Ct. App. 1996), 96—-0140.

A criminal conviction cannot befamed on the basis of a theory not presented
to the jury State vWuIff, 207 Wis. 2d 144557 N.W2d 813(1997), 94-3364.

The use of an unsworn prior inconsistent statement of a witness as substantive A defendant is denied due process when identification is derived from police

evidencedid not deprive the defendant of due procesmeli State96 Ws. 2d
372,291 N.W2d 838(1980).
An inmate in administrative confinememas a state—created interest protected

by due process in his eventual return to the general prison population. State ex rel

Irby v. Israel,100 Wis. 2d 41, 302 N.w2d 517(Ct. App. 1981).

Factorsthat the court should consider when the defendant recoeséstried
afterthe trial of a codefendant in order to secure testimonlyeo€odefendant are
discussed.State vAnastas107 Ws. 2d 270320 N.W2d 15(Ct. App. 1982).

A revocation of probation denied due process when there was a lack of notice

of the total extent and nature of the alleged violations of probation. State ex rel.
Thompsorv. Riveland, 109 Ws. 2d 580326 N.W2d 768(1982).

Continuedquestioning after the accused mentionedwbed “attorney” was
prejudicialerror Harmless error is discussed. StatBillings, 110 Ws. 2d 661
329N.W.2d 192(1983).

proceduresoimpermissibly suggestive as to give rise to a very substantiat likeli
hood of misidentification. A suppression hearing is not always required when a
defendantmoves to suppress identification, but must be considered on a case—
by-casebasis. State \Garner207 Ws. 2d 520558 N.W2d 916(Ct. App. 1996),
96-0168.

Thereis no constitutional right to a sworn complaint in a criminal c&ate v
Zanelli,212 Wis. 2d 358569 N.W2d 301(Ct. App. 1997), 96-2159.

A defendant has a due process right to have the full benefit of a relied upon plea
bargain. The unintentional misstatement of a plea agreement, promptly rectified
by the eforts of both counsel, did not deny that right. Staténox,213 Ws. 2d
318 570 N.W2d 599(Ct. App. 1997), 97-0682.

The state$ use, as a witness, of an informant who purchased andllegedl
drugswhile making controlled drug buys for the state, in violation of her agreement
with the state, was not a violation of fundamental fairness that shocks the universal
justicesystem and did not constitute outrageous governmental conduct. .State v

Due process requires the state to preserve evidence that: 1) possesses exculpjgivenS’ZN Wis. 2d 180580 N.W2d 340(Ct. App. 1998), 97-1248.
tory value apparent to the custodian; and 2) is of a nature that the defendant would  pe process does noequire that judges’ personal notes be made available to

be unable to obtain comparable evidence by otbBesonably available means.
Statev. Oinas,125 Ws. 2d 487373 N.W2d 463(Ct. App. 1985).

When?2 statutes have identical criminal elements bégidihtpenalties, the state
does not deny equal protection or due proceshaging defendants with the more
seriouscrime. State \Cissel,127 Ws. 2d 205378 N.W2d 691(1985).

If the state shows that delay in diag an ofense committed bgn adult defend
antwhile still a juvenile was not wite manipulative intent, due process does not
requiredismissal. State Wlontgomery148 Ws. 2d 593436 N.W2d 303(1989).

Lineupand in—court identifications of a defendant may be suppressedfastthe
of an illegal arrest undeppropriate circumstances. Stat®\alker, 154 Ws. 2d
158 453 N.w2d 127(1990).

A comment duringlosing agument on the defendasittourtroom demeanor
whenevidence of the demeanor was adduced during trial did not violate the 5th
amendment.State vNorwood,161 Ws. 2d 676468 N.W2d 741(Ct. App. 1991).

Evidencefavorable to the defendant must be disclosed if there is a “reasonable
probability” that disclosure would have resulted in &dént trial outcome. State
v. Garrity, 161 Wis. 2d 842469 N.W2d 219(Ct. App. 1991).

Whenprior convictions are used to enhance a minimum peicaltateral attack
of the prior convictions mudie allowed. State.\Baker 165 Ws. 2d 42 477
N.W.2d 292 (Ct. App. 1991).

The defensef outrageous governmental conduct arises when the government
violates a specific constitutional right and was itself so enmeshed in the criminal
activity that prosecution of the defendant would be repugnant to the criminal justice
system. State vHyndman 170 Ws. 2d 198488 N.w2d 111 (Ct. App. 1992).

Whenthe agument of the defense invited and provoked an otherwise improper
remarkby the prosecutothe question is whethelken in context, the “invited
remark” unfairly prejudiced the defendant. Stat&\olff, 171 Ws. 2d 161491
N.W.2d 498(Ct. App. 1992).

Dueprocess is not violated when a burden of production is ptatéuk defend
antto come forward with some evidence of a negative defense. SRatity171
Wis. 2d 627 492 N.W2d 633(Ct. App. 1992).

To sustain aonviction when alternative methods of proof resting updareifit
evidentiaryfacts are presented to the juhe evidence must be Boient to convict
beyonda reasonable doubt upon both of the alternative modes of proof. State v
Chambers173 Ws. 2d 237496 N.W2d 191(Ct. App. 1992).

Due process rights of a probationer at a hearing to modify probation are dis
cussed.State vHayes 173 Ws. 2d 439496 N.W2d 645(Ct. App. 1992).

litigants. It is only the final reasoning process that judges are required to place on
therecord that is representative of the performanigedicial duties. State Yan
knin, 217 Wis. 2d 200579 N.W2d 52(Ct. App. 1998), 97-1498.

The states failure to disclose that it took samples but failed to have them ana
lyzedaffected the defendastright to fair trial because it prevented the defendant
from raising the issue of the reliability of the investigation and from challenging
the credibility of a withess who testified that the test had not pegiormed. State
v. DelReal,225 Ws. 2d 565593 N.W2d 461(Ct. App.1999), 97-1480.

Whendefense counsel has appeared for and represented the state in the same
casein which he or she later represents the defendant, and no objection was made
attrial, to prove a violation of the right tofe€tive counsel, the defendamust
showthat counsel converted a potential conflict of interest into an amtoéict
by knowingly failing to disclose the attorneyformer prosecution of the defendant
or representing the defendant in a manner that adversetteaf the defendast’
interests. State vLove,227 Ws. 2d 60594 N.W2d 806(1999), 97-2336. See
alsoState vKalk, 2000 WI App 62234 Wis. 2d 98608 N.W2d 98 99-1164.

A new rule of criminal procedure applies to all cases pending on direct review
or that are not yet final that raised the issue that was subject to the change. There
is no retroactive application to cases in which the issue was not raised.. Biate v
cic, 229 Ws. 2d 119, 598 N.w2d 565(Ct. App. 1999), 98-0909.

Neithera presumption of prosecutor vindictiveness or actual vindictiveness was
found when, following a mistrial resulting from a hung jutiye prosecutor filed
increasecthages and then fdred to accepa plea bagain requiring a guilty plea
to the original chages. Adding additional chges to obtain a guilty plea does no
morethan present the defendant with the alternative gfoiag trial orfacing
chargeson which the defendant is subject to prosecution. 8td@hnson2000
WI 12, 232 Wis. 2d 679605 N.W2d 846 97-1360.

Whenan indigent defendant requests that the state furnish a free transcript of a
separatérial of a codefendant, the defendamist show that the transcript will be
valuableto him or her State vOswald,2000 WI App 3232 Ws. 2d 103606
N.W.2d 238 97-1219.

The entry of a plea from jail by closed circuit Wwhile a violation of a statute,
doesnot violate due process absent a showing of coercion, threat, or other unfair
ness. State v Peters2000 WI App 154237 Ws. 2d 741 615 N.W2d 655
99-1940.

A pretrial detainee, including the subject of an arrest, is entitlezteive medi
cal attention. The scope of this due process protection is not specifically defined,
butis at least as great as the 8th amendment protection available to convieted pris
oners. Robinson vCity of West Allis,2000 WI 126239 Ws. 2d 595619 N.w2d

The interval between an arrest and an initial appearance is never unreasonablgg2 98-121.

whenthe arrested suspect is already in the lawhylsical custody of the state.
Statev. Harris, 174 Ws. 2d 367497 N.W2d 742(Ct. App. 1993).

The admissibility of an out—of-court identification rests on whether the proce

While the subtleties of police practice in some cases necessitate an expert wit
nessthere is no per se requirement that there be expert testimproyeoan exces
sive use of force claim. Robinson®ity of West Allis,2000 WI 126239 Wis. 2d

durewas impermissibly suggestive and whether under all the circumstances the595 619 N.W2d 692 98-121.
identification was reliable despite any suggestiveness. That another procedure A defendant is denied due process when identification evidence stems from a

might have been better does not render the identification inadmissible. State v
Ledger,175 Wis. 2d 1.6, 499 N.W2d 199(Ct. App. 1993).
A defendant has a fundamental right to testify in his or her own behalf.eiV
of the right must be supported by a record of a knoaidyvoluntary waiverState
v. Wilson, 179 Wis. 2d 660508 N.W2d 44(Ct. App. 1993).
The good or bad faith of police gdestroyingapparently exculpatory evidence

pretrial procedure that is so impermissibly suggestis¢o give rise to a substantial
likelihood of irreparable misidentification. Whether an identification is impermis
sibleis decided on a case-by-case basis. Std&enton,2001 WI App 81243
Wis. 2d 54 625 N.W2d 923 00-1096.

Theclear and convincing evidence and close case rules do not apply in determin
ing a breactof a plea agreement. Historical facts are reviewed with a clearly erro

is irrelevant, but in the absence of bad faith, destruction of evidence that only pro nNeousstandard and whether the statedbnduct was a substantial and material
vides an avenue of investigation does not violate due process protections. State yréachis a question of lawState vWilliams, 2002 W1 1, 249 Ws. 2d 492637

Greenwold, 181 Ws. 2d 881512 N.W2d 237(Ct. App. 1994).

Badfaith can only be shown if thefinfers were aware of the potentially exculpa
tory value of evidence they fail to preserve and tliieefs acted with animusr
madea conscious &rt to suppress the evidence. Stat&reenwold189 Ws. 2d
59, 525 N.W2d 294(Ct. App. 1994).

An executory plea bgain is withoutconstitutional significance and a defendant
hasno right to require the performance of an executory agreeménipon entry
of aplea due process requires the defendaxpectations to be fulfilled. State v
Wills, 187 Wis. 2d 528523 N.W2d 569(Ct. App. 1994).

A prosecutdss closing agument is impermissible whengbes beyond reason

N.W.2d 733 00-0535.

A prosecutor is not required to enthusiastically advocate foigaibad for sen
tenceand may inform theourt about the character of the defendant, even if it is
negative. The prosecutor may not personalize informaficesented in a way that
indicatesthat the prosecutor has second thoughts about the agreement. \8itate v
liams, 2002 WI 1,249 Wis. 2d 492637 N.W2d 733 00-0535.

Due process demands that a conviction not be based on unreliable evidence
obtainedthrough coerced witness statements resulting from egregious poliee prac
tices. There are several factors to consider in determining whether police miscon
ductis so egregious that it produces statements that are unreliable as a matter of law
and must be suppressed. Stat®amuel2002 WI 34252 Wis. 2d 26643 N.W.2d

ing drawn from the evidence and suggests that the verdict should be arrived at by423 99-2587.

consideringother factors. Substantialfgisstating the law and appearing to speak

for the trial court was improper and required court intervention in the absence of

anobjection. State.\Neuser191 Ws. 2d 131528 N.W2d 49(Ct. App. 1995).
Whetherthe interplay of legally correct instructions impermissibly mislgdya

is to be determined based on whether thererésaonable likelihood that a juror

wasmisled. State.\Lohmeier205 Ws. 2d 183556 N.W2d 90(1996), 94-2187.

Althoughthere is no place in a crimingtosecution for gratuitous references to
race,the state may properly refer to race when it is relevant to the defendant’
motive. A racial remark is improper if it is intentionally injected into volatile-pro
ceedingsvhen theprosecutor has geted the defendastethnic origin for empha
sisin an attempt to appeal to the jprejudices. State €hu,2002 WI App 98
253Wis. 2d 666643 N.Ww2d 878 01-1934.
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Casesaddressing the pretrial destruction of evidence and a defendaatpre suchcases. The circuit court still has a limited gate—keeping function to exclude
cessrights apply to posttrial destruction as well. A defendadhtie processghts such evidence under s. 904.03. Statdilal, 2006 WI 52, 290 Wis. 2d 595714
areviolated by the destruction of evidence: 1) if the evidence destroyed was appar N.W.2d 194, 04-2936.
ently exculpatory and of such a nature that the defemdauit be unable to obtain Whenanalyzing a judicial bias claim, there is a rebutt@bésumption that the
comparableevidence by other reasonable means; or 2) if the evidence was poten judgewas fair impartial, and capable of ignoring any biasing influences. tdste
tially exculpatory and was destroyed in bad faith. StaRaxkey2002 WI App for biascomprises two inquiries, one subjective and one objective, either of which
159, 256 Wis. 2d 154647 N.W2d 43Q 01-2721. canviolate a defendargt’due process right to an impartial judge. Actual bias on

A trial court did not erroneously exercise its discretion in denying the-defen  thepart of the decision maker meets the objective test. The appearance of partiality
dant'srequest that his alibi witnesses be allowed to testify in street clothes rather canalso ofend due process. Every procedure that wolflet af possible tempta
thanjail attire due to the ditulty associated with having the in-custody witnesses  tion to the average person as a judge not to hold the balance niceastearue
brought to the courtroom while keeping them separate, because allowing the cloth petweerthe state and the accused, denies the latter due process Std@wGud
ing changes would create security risisd because the witnesses had priof con  geon,2006 WI App 143295 Wis. 2d 189720 N.W2d 114, 05-1528.
victionsthat the jury would hear about anywetate vReed 2002 WI App 209 Absenta pervasive and perverse animusidge may assess a case and potential
256Wis. 2d. 1019650 N.W2d 855 01-2973. o ) arguments based on what he or she knows from the case in the course of the judge’

Whenan attorney represents a party in a matter in which the adverse party is thatjygicial responsibilities. Opinions formed by the judge on the basis of facts
attorney'sformer client, the attorney will be disqualified if the subject matter of the  jntroducedor events occurring ithe course of current proceedings, or of priof pro
two representations are substantially related such that the lawyer could haveceedings, do not constitute a basis for a bias or partiality motion unless they display
obtainedconfidential information in the first representation tvauld have been adeep-seated favoritism or antagonism that would rfeikgidgment impossible.
relevantin the second. This test applies in a crimsiial representation case Statev. Rodriguez2006 WI App 163295 Ws. 2d 801722 N.W2d 136 05-1265
\ﬁ/hentheIQeferLdant r(‘jai?esdthe issue prior tcf)lltrialf _The actu;l pr_ejudif(t:e star;dasrd in™ Dubosedid not alter the standafdr determining whether admission of an out—

oveapplies when a defendant raises a conflict of interest objection after trial. State ,¢_ i dantificati ;
v. Tkacz,2002 WI App 281258 Wis. 2d 61, 654 N.W2d 37 02-0192. \(/)\];| if’pugtgg g%%awg fg%néilpyféo,\la{/r\gdvgitgseiﬂggzpzrocess. B 2007

Neithera presumption of prosecutor vindictiveness or actual vindictiveness was Under Dubosea sﬁowup's neceséary whenfifers lack other constitutional
g’llé';g‘?’;v%r:éggov‘l’égg e{er\:eeerrsnaelr?tftﬁ ;r? ﬂ‘gét&ﬂeﬁgrt?g t?w:eoisrﬁtci;ttg;?mg meando obtain a suspestidentification. Howevewhen probable cause to arrest
presumptiorof vir?dictivgness iimited to cases in wrﬁ’ich a realistic likelihood of gmifg’ﬁ:\}g%g igorr?;%ttﬁﬂ ég ;?emfggig 't’long:{;&Vﬁ:gﬁggggggeoénggﬁ;

vindictivenessexists; a mere opportunity for vindictiveness is ifisight. To : ? : - o P
; FRT i ; tion using a procedure that is less conducive to misidentification. Ststw
establishactual vindictiveness, there must be objective evidence that a prosecutorrocki’ 2008 WI App 23308 Ws. 2d 227746 N.W2d 509 06-2502.

actedin order to punish the defendant for standing on his or her legal rights. State The admissibility ofan in—court identification following an inadmissible out—

v. Tkacz,2002 Wi App 281258 Ws. 2d 61, 654 N-W2d 37 02-0192. of-courtidentification depends on whether the evidence has been come at by

Courtsemploy two tests to determine whetlaedefendans’ due process right o . - p < At
to trial by an impartial judge is violated: 1) a subjective test based on thesudge’ €XPloitationof that illegality or instead by meansfiniently distinguishable to be
own determination of his or her impartiality;and 2) an objective test that asks purged of the primary taint. dTbe admissible, the in—court identification must rest

whetherobjective facts show actual bias. In applying the objective test, there is a 9N an independent recollection of the witnesaitial encounter with the suspect.

presumptiorthat the judge is free of biaso Bvercome this presumption thefen Statev. Nawrocki,2008 WI App23 308 Ws. 2d 227746 N.W2d 509 06-2502.
dantmust show by a preponderance of the evidence that the juddads biased Whenthe prosecutor goes beyond reasoning from the evidence to a conclusion
annot that there is an appearance of bias or that the circumstance might lead on@f guilt and instead suggests that the jury arrive at a verdict by considering factors
to speculate that the judge is biased. Sta@Neill, 2003WI App 73 261 Ws. otherthan the evidence, tistatements are impermissible. Improper comments do
2d 534 663 N.W2d 292 02-0808. not necessarily give rise to a due process violation. For prdgess violation, the
Following the reversal of one of multiple convictions on multiplicity grousals courtmust ask whether the statements so infected the trial with unfairness as to

increasedsentence wagresumptively vindictive, in violation of the right to due makethe resulting conviction a denial of due process. Stdmgensen2008 WI
process. In order to assure the absence of a vindictive midtieeever a judge 60, 310 Wis. 2d 138754 N.W2d 77 06-1847.

Imposesa more severe sentence upon a defendant after a new trial, the reasons for Due process requires that vindictiveness against a defefuddraving success

doing so must dfrmatively appear and must be based on objective information fully attacked his or her first conviction must play no part in the senteoewed
concerningidentifiable conduct on the part of the defendant occurring after the aftera new trial. Whenever a judge imposes a more severe sentence upon-a defend

time of the original sentencing proceedingtate vChurch, 2003 WI 74262 Ws. antaftera new trial, the reasons for doing so must be free from a retaliatory motive.
2d 678 665 N.W2d 141 01-3100. ) ) ) Becauseretaliatory motives can be complex andfidifit to prove, the U.S.

~ Coerciveconduct by a private person, absent eaym of state involvement, is SupremeCourt has found it necessary to presume an improper vindiottiee.
insufficient to render a confession inadmissible on due pragesmds. Involun This presumption also applies when a defendant is resentenced following a suc
tary confession jurisprudence is entirely consistent with settled law requiring some cessfulattackon an invalid sentence. Howeyviire presumption stands only when
state action to support a claim of violation of the due process clausencstmit areasonable likelihood of vindictiveness exists. A sewtence that is longer than
rageous behavior by a private party seeking to secure evidence agafestdant theoriginal sentence, wheniihplements the original dispositional scheme, is not
doesnot make that evidence inadmissible urttherdue process clause. State vV taintedby vindictiveness. State $turdivant2009WI App 5, 316 Ws. 2d 197
Moss,2003 WI App 239267 Wis. 2d 772672 N.W2d 125 03-0436. 763N.W.2d 185 07-2508.

_ Thedefendant due process rights were violated when the investigating-detec  Thereis not an exclusive possession requirement as an element of the -due pro
tive gave asentencing recommendation, written on police department letterhead cesstest when apparently exculpatory evidence is not preserved by the state. In this
andforwardedby the court to the presentence investigation writer to assess and casewhile the physical evidence, cell phones, was solely within thesspaisses
evaluate that undermined the staseplea bagained recommendation, infegt sion, the concomitant electronic voicemail evidence was stored elsewhere and
breachinghe plea agreement. Statd/atson2003 WI App 253268 Ws. 2d 725 could have been accessed by both the state and the defense until it was destroyed
674N.W.2d 51 03-0251. ) . . . by the phone service provider in thermal course of business. Given the facts of

Theright to testify must be exercised at the evidence—taking stagelofOnce his case, howeveit was reasonable for the defendant to expect that the state would
theevidence has beatosed, whether to reopen for submission of additionat testi preservehe voicemail recordings. StateHuggett2010 WI App 69324 Wis. 2d
mr?n);‘is ﬁ mlal1(ttt|ar Ieflt to tPehtrigl fcou.gtdiscretion.A trial COL;S;] must conTifder 786, 783 N.W2d 675 09-1684 ' '
whetherthe likely value of the defendastiestimony outweighthe potential for i ot ;
disruptionor prejudice in the proceedings, and if so whether the defendant has abaéi;effgliagrt g:r?dzr%%gsggggggwﬁgspﬁgﬁﬁse g%?é:ﬁigop%evg%?;??ﬁg%i?:uitthe

reasonablexcuse for failing to present the testimony during his case—in—chief. ; e i
> courtactuallyrelied on race or gender in imposing its sentence. The standard of
Statev. Arredondo2004W1 App 7, 269 Ws. 2d 369674 N.W2d 647 02-2361. proofis clear and convincing evidence. The defendant must provide evidence indi

Whethera claimthat newly discovered evidence entitles a probation revokee to : e - P
H : : h : p .~ catingthat it is highly probable or reasonably certain that the circuit estully
anevidentiary hearing to determine whether a new probation revocation hearing reliedon race or gender when imposing its sentenceeafonable observer test

shouldbe conducted shall be governed by procedures analogous to those-in crimi ; ; :
nal cases under s. 974.06. BookeBehwarz2004WI App 50 270 Ws. 2d 745 is relected.  State. Harris, 2010 W1 79 326 Ws. 2d 685786 N.W2d 409

678N.W.2d 361 03-0217. | der t tablish that the state violated hi her d ights b
In considering prosecutorial vindictiveness when gésare increased follow d ntor_er 0 es atl 1S ? " e s a_g vio atﬁ dlsf ord etr uetpcljrocesstngt tsh ty
ing a successfudppealwhether the defendant is facing ftifchages arising out estroyingapparently exculpatory evidence, the detendant must demonstrate that:
1) the evidence destroyed possessed an exculpatory value that was apparent to

of a single incident is important. The concern is that the defendant will be discour h ho had Ay of th d bef h id d d: and 2
agedfrom exercising his or her right to appeal because of fear the state will retaliate thosewho had custody of the evidence before the evidence was destroyed; and 2)
the evidence is of such a nature thatdhfendants unable to obtain comparable

by substituting a more serious charfor the original one on retrial. That concern - h L -
doesnot come into play when the new s stem frona separate incident. State evidenceby other reasonably available means. The mere possibility that evidence
v. Williams, 2004 W1 App 56270 Wis. 2d 761677 N.W2d 691 03-0603. of a bullethaving been lodged in a destroyed van after a detective thoroughly
Evidenceobtained froman out-of-court showup is inherently suggestive and ~ €Xaminedhe van and specifically looked for just such a bullet or bullet strike did
will not be admissible unless, based on the totality of the circumstances, the proce N0t support theugument that the vasipurported exculpatory value was apparent.
durewas necessaryA showup will not be necessatyowever unless the police Statev. Munford,2010 WI App16§ 330 Wis. 2d 575794 N.W2d 264 09-2658.

lackedprobable cause to make an arresiasra result of other exigent circum The public interest would be unduly harmed if the staéee equitably estopped
stancesgould not have conducted a lineupptioto array State vDubose2005 from prosecuting criminal chges. There is a compelling socidtderest in con
WI 126 285 Wis. 2d 143699 N.W2d 582 03-1690 victing and punishing criminal #nders. On balance, the public interests at stake

A deaf defendant who was shackled during trial and sentencing had the burdenwill always outweigh any potential injustice to a criminal defendant where he or
to show that he in fact was unalstecommunicate, not that he theoretically might ~ sheseeks to evade prosecution via equitable estoppel. Stitees M. Drown,

havehad such difculty. State vRuss2006 WI App 9289 Ws. 2d 65709 N.\W2d 2011 WI App 53 332 Wis. 2d 765797 N.W2d 919 10-1303.

483 04-2869. A prosecutor has great discretionciiaging decisions and generally answers
Dubosedoes not directly contra@ases involving identification evidence derived  to the public,not the courts, for those decisions. Courts review a pros&cutor

from accidental confrontations resulting in spontaneous identificatidosever chargingdecisions for an erroneoasgercise of discretion. If there is a reasonable

in light of developments sincesttime,Marshall, 92 Wis. 2d 101 a case in which likelihood that a prosecutts decision to bring additional clggs was rooted in

the court determined that identification evidence need not be scrutinized for a dueprosecutorial vindictiveness, a rebuttable presumption of vindictiveness applies.

processviolation unless the identification occurs as partigfolice procedure If there is no presumption of vindictiveness, the defendarst establish actual

directedtoward obtaining identification evidence, does not necessarily resolve all prosecutorialindictiveness. The filing of additional clgas during thgive-and—
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takeof pretrial plea negotiations does not warrant a presumption of vindictiveness.
Statev. Cameron2012 WI App 93344 Wis. 2d 101820 N.W2d 433 11-1368.

Thecircuit courts decision to exclude the defend&m in—-chambers meetings
with jurors during the trial regarding possilbias did not deprive the defendant of
afair and just hearing. The factors a trial court should consider in determining
whethera defendan$’ presence isequired to ensure a fair and just hearing include
whetherthe defendant could meaningfully participate, whether the defendant
would gain anything by attending, amdhether the presence of the defendant would
be counterproductive. State #lexander 2013 WI 70 349 Ws. 2d 327 833
N.W.2d 126 11-0394.

Thecourt’s invocations of a religious deity during sentencing were ill-advised.
However,not every'ill-advised word” will create reversible errofr he transcript
reflectsthat the cours ofhand religious references addressed proper seserar
tencingfactors. The judge’comments did not suggest the defendant required a
longersentence to pay religious penance. StaBetters2013 WI App 85349
Wis. 2d 428835 N.W2d 249 12-1339.

UnderHolesomev. State40 WSs. 2d 95 to satisfy due processid double jeop
ardy concerns, a chge muste pled so the defendant is able to plead and prepare
adefense and so conviction or acquittal will bar another prosecution fearne
offense.As stated irfFawcett 145 Wis. 2d 244 there are 7 factors that assist in
determining whether thidolesometest is satisfied. These 7 factar tools to
assistnot limitations upon, courts. A court may consider all of these factors, and
others, if it deems them helpful in determining whetherdogirements dfiole-
someare satisfied. State Kempainen2014 WI App 53__ Ws. 2d __ 849
N.W.2d 317 13-1531.

Thereare two approaches that courts use to see if an alleged enhancing convic

tion carries its burden of qualifying as an enhancifignsie. Under the categorical
approachcourts ordinarily look only to the fact of conviction and the statutory def
inition of the prior ofense. When a statute defines an element in the alternative,
however,the categorical approach is modified to determine which alternative
formedthe basis of convictionUnder the modified categorical approach, courts
consulta limited class of documents, including diag documents, transcripts of
pleacolloquies, and jury instructions. The purpose of consulting such documents
Is to identify from amongseveral alternatives, the crime of conviction. State v
Guarnero2014 WI App 56354 Ws. 2d 307848 N.W2d 329 13-1753.
UnderYoungblood488 U.S 51, unless a criminal defendant can show bad faith
on the part of the police, failure to preserve potentially useful evidence does not
constitutea denial of due process of lanBad faith can only be shown if: 1) the
officers were aware of the potentially exculpatory value or usefulness of the evi
dencethey failed to preserve; and 2) théagrs acted with dicial animus or made
aconscious €brt to suppress exculpatory evidence. Ybengbloodule applies
evenwhen the defense has made a discovery request for potentially useful, out
come-determinativevidence; there is no due process violation from the destruc

tion of such evidence unless the defendant can show the evidence was destroye
d

in bad faith. State.W\eissinger2014 Wi App73___ Ws.2d __,
__,13-0218.

Denialof a change of venue due to local prejudice solely because¢hseai
amisdemeanor is unconstitutional. Groppitsconsin400 U.S. 505

The retention of 10% of a partial bail deposit, with no penalty for release on
recognizancer when full bail is given, doewot violate equal protection require
ments. Schilb v Kuebel, 403 U.S. 357

A defendant convicted of selling heroin supplied by undercover police was not
entrapped.Hampton vUnited States425 U.S. 484

Prisonsmust provide inmates with a law library or legal advisers. Bounds v
Smith,430 U.S. 817
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futuretrials, all cases pending on direct reviewnd all federal habeas corpus-pro
ceedings.All other new rules of criminal procedure must be appfiedture trials
andincases pending on direct reviewat may not provide the basis for a federal
collateralattack on a state—court conviction. These rules do not constrain the
authorityof state courts to give broadefesft to new rules of criminal procedure.
Danforthv. Minnesotap52 U.S. 264128 S. Ct. 1029169L. Ed. 2d 8592008).

Although the state is obliged to prosecwigh earnestness and vigatris as
muchits duty to refrain from improper methods calculated to produce a wrongful
convictionas it is to usevery legitimate means to bring about a just one. Aecord
ingly, when the state withholds from a defendant evidence that is material to the
defendans guilt or punishment, it violates the right to due process of Ewi
dencels material when there is a reasonable probability that, had the evidence been
disclosedthe result of the proceeding would have beefewift. Evidence that
is material to guilt will ofterbe material for sentencing purposes as well; the con
verseis not always true, howeve€one vBell, 556 U.S. 449129 S. Ct. 176973
L. Ed. 2d 701(2009).

The fallibility of eyewitness evidence does not, without the tainiggroper
stateconduct, warrant a due process rule requiring a trial court to screen such evi
dencefor reliability before allowing th@ury to assess its creditworthiness. Perry
v. New Hampshire, 564 U.S. __181 L. Ed. 2d 694132 S. Ct. 71§2012).

Revocation of probation without a hearingaidenial of due process. Hahn v
Burke,430 F2d 100

Pretrial publicity; the Milwaukee 14. 1970 WLR 209.

Due process; revocation of a juversl@arole. Sarosiek, 1973 WLR 954.

HABEAS CORPUS AND BAIL

Habeasorpus is a proper remedy with which to challetigepersonal jurisdic
tion of a trial court over a criminal defendant and to challenge a ruling on a motion
to suppress evidence wheanstitutional issues are involved. State ex relr-W
renderv. Kenosha County C67 Ws. 2d 333227 N.W2d 450

Thescope of inquiry in extradition habeas corpus cases is discussed.. Biate v
ter74 Ws. 2d 227246 N.W2d 552

Reliefunder habeas corpus is not limited to the release of the person confined.
State ex rel. Memmel Wiundy, 75 Wis. 2d 276249 N.Ww2d 573

Applicationof bail posted by third parties to the defendafites was not uncen
stitutional. State viglesias, 185 Wis. 2d 1.8, 517 N.W2d 175(1994).

A defendans prejudicial deprivation of appellate counsel, be it the faudhef
attorneyor the appellate court, is properly remedied by a petition for habeas corpus
in the Supreme Court. State ex rel. Fuent&ourt of Appeals225 Ws. 2d 446
593N.W.2d 48(1999), 98-1534.

A question of statutory interpretatiomy be considered on a writ of habeas cor
pusonly if noncompliance with the statute at issue resulted in the restraive of
getitioner’sliberty in violation of the constitution or the cosrjurisdiction. State
exrel. Hager vMarten,226 Ws. 2d 687594 N.W2d 791(1999), 97-3841.

As an extraordinary writ, habeas corpus is available to a petitioner only under
limited circumstances. A party muse restrained of his or her libertyust show
thatthe restraint was imposed by a body without jurisdiction or that the restraint
wasimposed contrary to constitutional protections, and timerst be no other ade
quateremedy available in the laHaas vMcReynolds2002 WI 43252 Wis. 2d
133 643 N.W2d 771 00-2636.

Lachesis available as a defenseadabeas petition. When a habeas petition is
broughtby aWisconsin prisonethe burden is on the state to show that: 1) the peti
tionerunreasonably delayed in bringing the claim; 2) the state lacked knowledge
thatthe claim would be brought; and 3) the state has been prejudiced by the delay
Washingtorv. State of Visconsin, 2012 WI App 74343 Ws. 2d 434819 N.w2d

Dueprocess was not denied when a prosecutor carried out a threat to reindict the305 09-0746.

defendanbn a more serious clugrif the defendant did not plead guilty to the erigi
nal chage. Bordenkircher.\Hayes434 U.S. 3571978).

The plaintiff was not deprived of liberty without due process of law when
arrestecand detained pursuant to a lawful warrant, even though the police mistook
theidentity of the plaintif. Baker v McCollan,443 U.S. 1371979).

The sentencing judge properly considered the defersdaitisal to cooperate
with police by naming co—conspirators. Roberttmited States445 U.S.552
(1980).

The federal constitution does not prohibit electronic media coverage of a trial
overthe defendant’ objections. Chandler Florida,449 U.S. 56q1981).

Due processdoes not require police to preserve breath samples in order to
introducebreath—-analysis test results at trial. Californirombetta467 U.S. 479
(1984).

After retrial andconviction following the defendast'successful appeal, sen
tencing authority mayustify an increased sentence bfirafatively identifying
relevantconduct or eventthat occurred subsequent to the original sentencing.
ENasm)an/. U.S.468 U.S. 5591984). See alstexas vMcCullough475 U.S. 134

1986).

Whenan indigent defendastsanity at the time of committing a murder was seri
ouslyin question, due process required access to a psycheaishe assistance
necessaryo prepare an fedctive defense based on tmental condition. Ake.v
Oklahoma470 U.S. 681985).

A prosecutds use of a defendasthostarrest, posttirandawarnings silence
asevidence of the defendasmBanity violated the due process claus@inWwright
v. Greenfield474 U.S. 2841986).

Coercivepolice activity is a necessary predicatatfinding that a confession
wasnot “voluntary” within the meaning of the due process clauSelorado v
Connelly,479 U.S. 1571986).

A defendant who denieddements of an &énse is entitled to an entrapment
instructionas long as there is digfent evidence from which a jury could find
entrapment.Mathews vUnited States}85 U.S. 5§41988).

Unlessthe defendant shows bad faith on the part of law enforcement, failure to
preservepotentially useful evidence does not violate due process. Arizona v
Youngblood488 U.S. 51102 L. Ed. 2d 2811988).

New constitutional rules announcedthyg U.S. Supreme Court that place-cer
tain kinds of primary individual conduct beyond the power of the states to pro
scribe,as well as water—shed rules of criminal procedure, must be apphdd in

SELF-INCRIMINATION AND CONFESSION

Grantinga witness immunity and ordering him to answer questions does not vio
late his constitutional rights. StateBlake,46 Wis. 2d 386175 N.W2d 210

Althougha person may invoke the right against sedfimination in a civil case
in order to protect himself in a subsequent criminal action, an inference against the
person’sinterestmay be drawn as a matter of law based upon an implied admission
thata truthful answer would tend to prove that the witness had committed the crimi
nal actor what might constitute a criminal act. MollayMolloy, 46 Ws. 2d 682
176 N.w.2d 292

A hearing to determine the voluntariness of a confession is not neoe!
a defendant knowingly fails to object to the evidence for purposes of trial strategy
Policeofficers need not stop all questioning after a susggepiests an attorney
sincethe suspect can change his mind and volunteer a statement. Sh&tate v
47 Wis. 2d 259177 N.W2d 88

The admission of evidence of the spending of money after gldyrdid not
unconstitutionallyrequire the defendant testify against himself in order to rebut
it. State vHeidelbach49 Ws. 2d 350182 N.W2d 497

Whenthe defendant volunteered an incriminatory statement outside the pres
enceof retained counsel, the statement was admissible. S@iakonian50 Wis.
2d 574 185 N.w2d 289

Thereis no requirement that a hearing as to the voluntariness of a confession be
separatedhto 2 stages as to the circumstances leading up to it and then as to its con
tent. The content oMirandawarnings is discussed. BohacheBtate50 Ws.
2d 694 185 N.w2d 339

Theargument by the district attorney that certain evidence was uncontroverted
does not amount to a comment on the defensléaiture to testify Bies v State,
53 Wis. 2d 322193 N.W2d 46

Questions of investigational versus custodial interrogation in relation to-a con
fession are discussed. MikulovskyState54 Ws. 2d 699196 N.W2d 748

A defendant who, believing he was seriously wounded, began to tell what hap
penedand was giveMiranda warningswaived his rights when he continued to
talk. Waiver need not be express when the record shows the defendant was con
sciousand alert and said he understood his rights. St&arker55 Wis. 2d 131
197N.w.2d 742

The privilege against self-incrimination does not extend to the production of
corporaterecords by their custodian, evéitough the records may tend to incrmi
natethe custodian personallystate vBalistrieri,55 Ws. 2d 513201 N.W2d 18
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A defendant who waived counsel and who agreed to sign a confession admitting  After a guilty plea the privilege against self-incrimination continues at least until

18 bumglaries in return for angreement that he would be prosecuted for only one,
couldnot claim that the confession was impropémijuced. The state has the-bur
den of showing voluntariness beyond a reasonable doubt. Paritate58 Wis.
2d 135 205 N.w2d 775

The administration of a blood or breathalyzer téges not violate the defen
dant'sprivilege against self-incrimination. StateDriver, 59 Ws. 2d 35 207
N.W.2d 850

Factorsto be considered in determining whether a confession is voluntary are
discussed.State vWallace,59 Ws. 2d 66207 N.W2d 855

A voluntary confession is naéndered inadmissible because the arrest was made
outsidethe statutory jurisdictional limits of the arrestin§jadr. State vEwald,63
Wis. 2d 165216 N.w2d 213

While Miranda does require thaipon exercise of the defendanfth amend
mentprivilege the interrogation must ceabitanda does not explicitly state that

sentencing.State vMcConnohie 121 Wis. 2d 57 358 N.W2d 256(1984).

Whenthe defendant does not testify but presents his ogumaent to the jury
the prosecutor may caution the jury that the defendasttitementare not ew
dence. State vJohnson121 Ws. 2d 237358 N.W2d 824(Ct. App. 1984).

Whena relative of the accused contacted police and asked if anything could be
doneto help the accused, a subsequent confession elicited from the accused by the
relativewas inadmissible. Factors to be considered in determining when a civilian
becomesn agent of the police are discussed. Stdtee,122 Ws. 2d 266362
N.W.2d 149(1985).

Policehad no duty to inform a suspect during custodial interrogétatra law
yerretained by the suspexfamily was present. StateWanson136 Ws. 2d 195
401N.W.2d 771(1987).

Incriminatingstatements by an intoxicated defendant wmleg medical treat
mentfor painful injuries was voluntary since thevas no dfrmative police mis

the defendant may not, after again being advised of his rights, be interrogated in theconductcompelling the defendant to answer police questioning. St&lappes,

future. State vEstradap3 Ws. 2d 476217 N.W2d 359

Statementgiven to police withouMiranda warnings, while the defendants
injuredand in bed that he was the driver and had been drinking, while voluntary
wereinadmissible since at that time accusatorial attention had focuskiinon
Scalesv. State64 Ws. 2d 485219 N.W2d 286

Thevoluntariness of a confession mbstdetermined by examining all the-sur
roundingfacts under a totality of circumstances test. Brow&tate 64 Ws. 2d
581, 219 N.w2d 373

Requirementsf a claim of immunity are discussed. Statelall, 65Wis. 2d 18
221N.W.2d 806

Thevalidity of a juvenile confession is determined by an analysis dbthbty
of the circumstances surrounding the confession. pfégence of a parent, guard
ian, or attorney is not an absolute requirenfenthe juvenile to validly waive the
right to remain silent but only one of the factors to be considered in determining
voluntariness.Theriault v State 66 Ws. 2d 33223 N.W2d 850

A written confession is admissible in evidence, although it isigoed by the

136Wis. 2d 222401 N.W2d 759(1987).

The“rescue doctrine” exception to théirandarule is discussed. Statelun-
kel, 137 Wis. 2d 172404 N.W2d 69(Ct. App. 1987).

A probatione's answers to a probation agemjuestions are “compelled” and
may notbe used for any purpose in a criminal trial. StafEhempsonl142 Wis.
2d 821, 419 N.w2d 564(Ct. App. 1987).

The prosecution may comment on an accusedé-Miranda silence when the
accusecklects to testify on his own behalf. Stat&erensonl43 Ws. 2d 226421
N.W.2d 77 (1988).

The“functional equivalent” of direct custodial interrogation is discussed. State
v. Cunningham144 Wis. 2d 272423 N.W2d 862(1988).

Theadmission of an involuntary or coerced confession is subject to the harmless
errortest. State.\Childs,146 Ws. 2d 1.6, 430 N.W2d 353(Ct. App. 1988).

Theuse ofGoodchildtestimony to impeach the defendaritial testimony does
not violate the privilege against self-incrimination. Stat8chultz,152 Ws. 2d
408, 448 N.W2d 424(1989).

defendantso long as the defendant has read the statement and adopted it as his or An unconstitutionally obtained confession may be admitted and agtiie sole

herown. Kutchera vState 59 Wis. 2d 534230 N.W2d 750

Whenthe defendant claimed to understand\tisandarights but agreed to talk
to police without counsel because of a stated inability fardifa lawyey further
questioningoy police was improper and the resulteanfession was inadmissible.
Micale v. State,76 Wis. 2d 370251 N.w2d 458

The state may compel a probatiotgtestimony in a revocation proceeding if the
probationeiis first advised that the testimony will be inadmissibleriminal pre
ceedingsarising out of thealleged probation violation, except for purposes of
impeachmenor rebuttal. State.\Evans,77 Ws. 2d 225252 N.W2d 664

A volunteered confession made while in custody and prigitandawarnings
washeld to be admissible despéa earlier inadmissible statement in response to
custodialinterrogation. La&nder v State,77 Ws. 2d 383253 N.W2d 221

No restrictions of the 4th and 5th amendmegméelude enforcement of an order
for handwriting exemplars directed by a presiding judgeJohn Doe proceeding.
Statev. Doe,78 Ws. 2d 161254 N.w2d 210

Due process does not require that a Johnulitreessbe advised of the nature
of the proceeding or that thétness is a “tayet” of the investigation. y&n v State,

79 Wis. 2d 83255 N.w2d 910

The defendang confessiorwas admissible although it was obtained through
custodialinterrogation following the defendasttequest for a lawyerleachv.
State, 83 Wis. 2d 199265 N.W2d 495(1978).

Whena “conversational” visit was natcustodial interrogation, the defendant’
voluntarystatementvas admissible despite a lackMifandawarnings. State.v
Hockings,86 Ws. 2d 709273 N.Ww2d 339(1979).

A confession after a 28—hour post-arrest detention was admissiafgnevw
State,89 Wis. 2d 70277 N.W2d 849(1979).

Immunity for compelled testimony contrary to the 5th amendment privilege
extendgo juvenile court proceedings. StateJ\H.S.90 Wis. 2d 613280 N.W2d
356(Ct. App. 1979).

The defendans voluntary statements were admissitdeimpeachment even
thoughthey were obtained in violation Miranda. State vMendoza96 Wis. 2d
106, 291 N.w2d 478(1980).

Whentheaccused cut bthe initial interrogation but was interrogated by another
officer 9 minutes later following fresMiranda warnings, the confession was
admissible. State vShafer, 96 Wis. 2d 531292 N.W2d 370(Ct. App. 1980).

basisfor a bindover at a preliminary examination. Statédeats,156 Ws. 2d 74
457 N.W.2d 299(1990).

Whena psychiatrist did not comply withliranda, the constitution does not
requireexclusion othe results of the interview with the defendant from the cempe
tencyphaseof the trial. State.\Lindh, 161 Ws. 2d 324468 N.Ww2d 168(1991).

Miranda does not require warning a suspect that he has the right to stop-answer
ing questions. State Mitchell, 167 Ws. 2d 672482 N.W2d 364(1992).

Miranda safeguards are not required when a suspect is simglsindybut are
requiredwhen the suspect in custody is subjected to interrogation. Soellv
thard,171 Ws. 2d 573492 N.w2d 329(Ct. App. 1992).

A criminal defendant may be compelled to submit a voice sample consisting of
specificwords for purposes of identification. The woddsnot require a revelation
of the contents of the mind to impart an admission of or evidence of guilt- Com
mentingon a refusal to give a sample does not violate the right against self-incrimi
nation. State vHubanks173 Wis. 2d 1 496 N.W2d 96(Ct. App. 1992).

A waiver ofMiranda rights must be made knowingly and intelligenédg well
as voluntarily A knowing and intelligent waiver muse shown by a preponder
anceof the evidence as determined fromadojective assessment of the circum
stances.State vLee, 175 Ws. 2d 348499 N.W2d 258(Ct. App. 1993).

If police do not use coercive tactics, that a defendant isgoidgmedical treat
mentor experiencing pain is not determinative on the issue of voluntariness. State
v. Schambowl76 Wis. 2d 286 N.W.2d (Ct. App. 1993).

Whena defendant pleads guilty then appeals the denial of a suppression motion
unders. 971.31 (10), the harmless error rule may not be applied when a motion to
suppressvas erroneously denied. Staté®eunds176 Ws. 2d 315N.w.2d (Ct.

App. 1993).

Miranda protections come into play when a reasonable pénstie defendarg’
position would consider himself to be in custo8yate vPounds176 Ws. 2d 315
N.W.2d (Ct. App. 1993).

Failureto giveMiranda warnings duringa telephone conversation initiated to
encouragehe defendard’surrender following an armedbbery police suspected
wascommitted by the defendant did not require suppression of admissions made
to the police. State.\Btearns178 Wis. 2d 845506 N.W2d 165(Ct. App.1993).

Routinebooking questions, such as the defendamme and address, tlaa¢
notintended to elicit incriminating responses exempted from the coverage of
Miranda. Miranda safeguards are applicable to questions asked during an arrest

By testifying as to his actions on the day a murder was committed, the defendanty concerning name and residence when the questions relate to an element of the

waivedhis self-incrimination privilege on cross—examination as to prior actions
related to the murder that were the subject of the pending prosecution. Neely v
State 97 Ws. 2d 38292 N.W2d 859(1980).

Miranda warnings were unnecessary when dicef entered the defendasit’
homein the belief that the defendant might have killed his wife 4 days earliér
asked,'Where is your wife?” State. Kraimer 99 Ws. 2d 306298 N.W2d 568
(1980).

A prosecutdis comment on thiailure of an alibi witness to come forward with
analibi story did not infringe on the defendantight of silence State vHoffman,

106 Wis. 2d 185316 N.W2d 143(Ct. App. 1982).

The defendang silence both before and affdiranda warnings may not be
referredto at trial by the prosecution. Statdencl,109 Wis. 2d 224325 N.W2d
703(1982).

Videotapef sobriety tests were properly admitted to show physical manifesta
tions of the defendant drivés intoxication. State.\Haefer 110 Wis. 2d 381328
N.W.2d 894 (Ct. App. 1982).

A John Doe subpoena requiring fireduction of income tax returns violated the
self-incrimination right. B. M. VState,113 Wis. 2d 183335 N.W2d 420(Ct. App.
1983).

A statement giveto police, withouMirandawarnings, while the accused was
in an emegency room that the accused was the driverfatal crash was admissi
ble. State vClappes]117 Ws. 2d 277344 N.W2d 141(1984).

crime. State VStevens181 Wis. 2d 410511 N.W.2d 591(1994).

The defendans’ intoxicationfor purposes of motor vehicle statutes did not per
sedemonstrate an inability to knowingly wailiranda rights. State vBeaver
181 Wis. 2d 959512 N.W2d 254(Ct. App. 1994).

Coercivepolice activity is a predicat® establishing involuntariness but does
not itself establish involuntariness. fdfer dissatisfaction with a defendant’
answersand statements by thefioér that cooperation would benefit the defendant
is not coercion without a promise of lenien&tate vDeets,187 Ws. 2d 629523
N.W.2d 180(Ct. App. 1994).

A refusal toperforma field sobriety test is not testimony and not protected by
the constitution. The refusal to submit to the test was properly admittaddesice
to determine probable cause for arrest for intoxicated operation of a motor vehicle.
Statev. Babbit,188 Ws. 2d 349525 N.W2d 102(Ct. App. 1994).

Edwardsv. Arizonarequires interrogation to cease oncguapect requests an
attorney. It does not prohibit questions designed to accommodate the request.
Whenin response to being asked his attorasgy@me a suspect gave a name and
thenstated that the person was not an attottheyinterrogating éiter was not pre
vented from continuing interrogation. Statéagar190 Ws. 2d 423526 N.W2d
836 (Ct. App. 1994).

A forced confessioas a condition of probation does not violate the right against
self-incrimination. The constitution protects against the use of confessions in sub
sequentriminal prosecutions but does not protect against the use of those state



http://docs.legis.wisconsin.gov/document/courts/58%20Wis.%202d%20135
http://docs.legis.wisconsin.gov/document/courts/58%20Wis.%202d%20135
http://docs.legis.wisconsin.gov/document/courts/205%20N.W.2d%20775
http://docs.legis.wisconsin.gov/document/courts/59%20Wis.%202d%2035
http://docs.legis.wisconsin.gov/document/courts/207%20N.W.2d%20850
http://docs.legis.wisconsin.gov/document/courts/207%20N.W.2d%20850
http://docs.legis.wisconsin.gov/document/courts/59%20Wis.%202d%2066
http://docs.legis.wisconsin.gov/document/courts/207%20N.W.2d%20855
http://docs.legis.wisconsin.gov/document/courts/63%20Wis.%202d%20165
http://docs.legis.wisconsin.gov/document/courts/63%20Wis.%202d%20165
http://docs.legis.wisconsin.gov/document/courts/216%20N.W.2d%20213
http://docs.legis.wisconsin.gov/document/courts/63%20Wis.%202d%20476
http://docs.legis.wisconsin.gov/document/courts/217%20N.W.2d%20359
http://docs.legis.wisconsin.gov/document/courts/64%20Wis.%202d%20485
http://docs.legis.wisconsin.gov/document/courts/219%20N.W.2d%20286
http://docs.legis.wisconsin.gov/document/courts/64%20Wis.%202d%20581
http://docs.legis.wisconsin.gov/document/courts/64%20Wis.%202d%20581
http://docs.legis.wisconsin.gov/document/courts/219%20N.W.2d%20373
http://docs.legis.wisconsin.gov/document/courts/65%20Wis.%202d%2018
http://docs.legis.wisconsin.gov/document/courts/221%20N.W.2d%20806
http://docs.legis.wisconsin.gov/document/courts/66%20Wis.%202d%2033
http://docs.legis.wisconsin.gov/document/courts/223%20N.W.2d%20850
http://docs.legis.wisconsin.gov/document/courts/69%20Wis.%202d%20534
http://docs.legis.wisconsin.gov/document/courts/230%20N.W.2d%20750
http://docs.legis.wisconsin.gov/document/courts/76%20Wis.%202d%20370
http://docs.legis.wisconsin.gov/document/courts/251%20N.W.2d%20458
http://docs.legis.wisconsin.gov/document/courts/77%20Wis.%202d%20225
http://docs.legis.wisconsin.gov/document/courts/252%20N.W.2d%20664
http://docs.legis.wisconsin.gov/document/courts/77%20Wis.%202d%20383
http://docs.legis.wisconsin.gov/document/courts/253%20N.W.2d%20221
http://docs.legis.wisconsin.gov/document/courts/78%20Wis.%202d%20161
http://docs.legis.wisconsin.gov/document/courts/254%20N.W.2d%20210
http://docs.legis.wisconsin.gov/document/courts/79%20Wis.%202d%2083
http://docs.legis.wisconsin.gov/document/courts/255%20N.W.2d%20910
http://docs.legis.wisconsin.gov/document/courts/83%20Wis.%202d%20199
http://docs.legis.wisconsin.gov/document/courts/265%20N.W.2d%20495
http://docs.legis.wisconsin.gov/document/courts/86%20Wis.%202d%20709
http://docs.legis.wisconsin.gov/document/courts/273%20N.W.2d%20339
http://docs.legis.wisconsin.gov/document/courts/89%20Wis.%202d%2070
http://docs.legis.wisconsin.gov/document/courts/277%20N.W.2d%20849
http://docs.legis.wisconsin.gov/document/courts/90%20Wis.%202d%20613
http://docs.legis.wisconsin.gov/document/courts/280%20N.W.2d%20356
http://docs.legis.wisconsin.gov/document/courts/280%20N.W.2d%20356
http://docs.legis.wisconsin.gov/document/courts/96%20Wis.%202d%20106
http://docs.legis.wisconsin.gov/document/courts/96%20Wis.%202d%20106
http://docs.legis.wisconsin.gov/document/courts/291%20N.W.2d%20478
http://docs.legis.wisconsin.gov/document/courts/96%20Wis.%202d%20531
http://docs.legis.wisconsin.gov/document/courts/292%20N.W.2d%20370
http://docs.legis.wisconsin.gov/document/courts/97%20Wis.%202d%2038
http://docs.legis.wisconsin.gov/document/courts/292%20N.W.2d%20859
http://docs.legis.wisconsin.gov/document/courts/99%20Wis.%202d%20306
http://docs.legis.wisconsin.gov/document/courts/298%20N.W.2d%20568
http://docs.legis.wisconsin.gov/document/courts/106%20Wis.%202d%20185
http://docs.legis.wisconsin.gov/document/courts/316%20N.W.2d%20143
http://docs.legis.wisconsin.gov/document/courts/109%20Wis.%202d%20224
http://docs.legis.wisconsin.gov/document/courts/325%20N.W.2d%20703
http://docs.legis.wisconsin.gov/document/courts/325%20N.W.2d%20703
http://docs.legis.wisconsin.gov/document/courts/110%20Wis.%202d%20381
http://docs.legis.wisconsin.gov/document/courts/328%20N.W.2d%20894
http://docs.legis.wisconsin.gov/document/courts/328%20N.W.2d%20894
http://docs.legis.wisconsin.gov/document/courts/113%20Wis.%202d%20183
http://docs.legis.wisconsin.gov/document/courts/335%20N.W.2d%20420
http://docs.legis.wisconsin.gov/document/courts/117%20Wis.%202d%20277
http://docs.legis.wisconsin.gov/document/courts/344%20N.W.2d%20141
http://docs.legis.wisconsin.gov/document/courts/121%20Wis.%202d%2057
http://docs.legis.wisconsin.gov/document/courts/358%20N.W.2d%20256
http://docs.legis.wisconsin.gov/document/courts/121%20Wis.%202d%20237
http://docs.legis.wisconsin.gov/document/courts/358%20N.W.2d%20824
http://docs.legis.wisconsin.gov/document/courts/122%20Wis.%202d%20266
http://docs.legis.wisconsin.gov/document/courts/362%20N.W.2d%20149
http://docs.legis.wisconsin.gov/document/courts/362%20N.W.2d%20149
http://docs.legis.wisconsin.gov/document/courts/136%20Wis.%202d%20195
http://docs.legis.wisconsin.gov/document/courts/401%20N.W.2d%20771
http://docs.legis.wisconsin.gov/document/courts/136%20Wis.%202d%20222
http://docs.legis.wisconsin.gov/document/courts/401%20N.W.2d%20759
http://docs.legis.wisconsin.gov/document/courts/137%20Wis.%202d%20172
http://docs.legis.wisconsin.gov/document/courts/404%20N.W.2d%2069
http://docs.legis.wisconsin.gov/document/courts/142%20Wis.%202d%20821
http://docs.legis.wisconsin.gov/document/courts/142%20Wis.%202d%20821
http://docs.legis.wisconsin.gov/document/courts/419%20N.W.2d%20564
http://docs.legis.wisconsin.gov/document/courts/143%20Wis.%202d%20226
http://docs.legis.wisconsin.gov/document/courts/421%20N.W.2d%2077
http://docs.legis.wisconsin.gov/document/courts/421%20N.W.2d%2077
http://docs.legis.wisconsin.gov/document/courts/144%20Wis.%202d%20272
http://docs.legis.wisconsin.gov/document/courts/423%20N.W.2d%20862
http://docs.legis.wisconsin.gov/document/courts/146%20Wis.%202d%20116
http://docs.legis.wisconsin.gov/document/courts/430%20N.W.2d%20353
http://docs.legis.wisconsin.gov/document/courts/152%20Wis.%202d%20408
http://docs.legis.wisconsin.gov/document/courts/152%20Wis.%202d%20408
http://docs.legis.wisconsin.gov/document/courts/448%20N.W.2d%20424
http://docs.legis.wisconsin.gov/document/courts/156%20Wis.%202d%2074
http://docs.legis.wisconsin.gov/document/courts/457%20N.W.2d%20299
http://docs.legis.wisconsin.gov/document/courts/161%20Wis.%202d%20324
http://docs.legis.wisconsin.gov/document/courts/468%20N.W.2d%20168
http://docs.legis.wisconsin.gov/document/courts/167%20Wis.%202d%20672
http://docs.legis.wisconsin.gov/document/courts/482%20N.W.2d%20364
http://docs.legis.wisconsin.gov/document/courts/171%20Wis.%202d%20573
http://docs.legis.wisconsin.gov/document/courts/492%20N.W.2d%20329
http://docs.legis.wisconsin.gov/document/courts/173%20Wis.%202d%201
http://docs.legis.wisconsin.gov/document/courts/496%20N.W.2d%2096
http://docs.legis.wisconsin.gov/document/courts/175%20Wis.%202d%20348
http://docs.legis.wisconsin.gov/document/courts/499%20N.W.2d%20258
http://docs.legis.wisconsin.gov/document/courts/176%20Wis.%202d%20286
http://docs.legis.wisconsin.gov/document/courts/176%20Wis.%202d%20315
http://docs.legis.wisconsin.gov/document/courts/176%20Wis.%202d%20315
http://docs.legis.wisconsin.gov/document/courts/178%20Wis.%202d%20845
http://docs.legis.wisconsin.gov/document/courts/506%20N.W.2d%20165
http://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20410
http://docs.legis.wisconsin.gov/document/courts/511%20N.W.2d%20591
http://docs.legis.wisconsin.gov/document/courts/181%20Wis.%202d%20959
http://docs.legis.wisconsin.gov/document/courts/512%20N.W.2d%20254
http://docs.legis.wisconsin.gov/document/courts/187%20Wis.%202d%20629
http://docs.legis.wisconsin.gov/document/courts/523%20N.W.2d%20180
http://docs.legis.wisconsin.gov/document/courts/523%20N.W.2d%20180
http://docs.legis.wisconsin.gov/document/courts/188%20Wis.%202d%20349
http://docs.legis.wisconsin.gov/document/courts/525%20N.W.2d%20102
http://docs.legis.wisconsin.gov/document/courts/190%20Wis.%202d%20423
http://docs.legis.wisconsin.gov/document/courts/526%20N.W.2d%20836
http://docs.legis.wisconsin.gov/document/courts/526%20N.W.2d%20836

29

mentsin a revocation proceeding. Statearrizales191 Ws. 2d 85528 N.W2d
29 (Ct. App. 1995).

A suspecs reference to an attorney who had represented or is presently repre
sentingthe suspect inanother matter is not a request for counsel requiring the cessa
tion of questioning. State yones192 Ws. 2d 78532 N.W2d 79(1995).

Therights to counsel and to remain silent are the defersdaAti attorney not
requestedy thedefendant could not compel the police to end questioning by stat
ing that no questioning was to take place outside his presence. .S@tes192
Wis. 2d 78 532 N.w2d 79(1995).

Oncegiven, it is not necessary to repeatMieandawarnings during an inves
tigationof the same person for the same crime. Stalenes192 Ws. 2d 78 532
N.W.2d 79 (1995).

PREAMBLE, WIS. CONSTITUTION

Thata police oficer intentionally withheld information that shed a warrant
for the defendard’ arrest and intended to arrest him at some point was irrelevant
to whether the defendant was in custedyen he made incriminating statements
without having receivetlirandawarnings. State.Wosher221 Ws. 2d 203584
N.W.2d 553 (Ct. App. 1998), 97-3535.

Thereare 4 requirements that together trigger the privilege agastistncrimi
nation. The information sought must be: 1) incriminating; 2) personahé¢o
defendant;3) obtained by compulsion; am testimonial or communicative in
nature. Discovery of information not meeting these criteria is not barred. State v
Revels221 Ws. 2d 315585 N.W2d 602(Ct. App. 1998), 97-3148.

The applicationof the “fruit of the poisonous tree” doctrine to violations of
Mirandathat are not also violations of the 5th or 14th amendment is impréper
failure to administeMiranda warnings that was unaccompanieyl any actual

_ While polygraph tests are inadmissible, post-polygraph interviews, found dis  coercionis insuficient to result in an imputation of taint to subsequent statements.
tinct both as to time and content from the examination that preceded them and thesatey, Armstrong,223 Wis. 2d 331588 N.W2d 606(1999), 97-0925.

statementsnade therein, are admissible. Statdohnson193 Wis. 2d 382535
Wis. 2d 441(Ct. App. 1995).See also State Greer2003 WI App 12, 265 Ws.
2d 463666 N.W2d 518 01-2591 and State Ravis,2008 WI 71310 Ws. 2d 583
751N.W.2d 332 06-1954.

The privilege against self-incrimination extends beyond sentencing as long as

adefendant has a real fear of further incrimination, as when an appeal is pending,

beforean appeal of right or plea withdrawal has expired, or when the defendant
intendsor is in the process of moving for sentenuedification and shows a rea
sonablechance of success. StatdAarks,194 Wis. 2d 79533 N.W2d 730(1995).

A defendant may selectively waitdirandarights. Refusal to answepecific
guestiongdoes not assert an overall right to to silence, if there is an unequivocal
expressiorof selective invocation. State Wright, 196 Ws. 2d 149537 N.w2d
134(Ct. App. 1995), 94-3004.

Whetherincriminating statements made following an illegal arrest are admissi
ble depends omhether the statements were obtained by meafisienfly atte
nuatedfrom the illegal act. The factors to be considered are voluntariness, proxim
ity of conductto the confession, the presence of intervening circumstances, and
flagrancyof the misconduct. StateTobias,196 Ws. 2d 537538 N.W2d 843(Ct.

App. 1995), 95-0324.

Theright to counsel undeviranda must be personally invoked by the suspect.
Simply retaining counsel is not an unequivocal statementtleasuspect wishes
to deal with the police only in theresence of counsel. StateDoerperl199 Ws.
2d 216 544 N.W2d 423(1996), 94-2791.

Once a suspect invokes the right to counsel, judieipliry into voluntariness
is beside the point. Physical evidence derived from statements made in violation
of the asserted right must be suppressed. Howevidence admitted in violation
of this rule is subject to a harmless error analysis. Statariis,199 Ws. 2d 227
544N.W.2d 545(1996), 93-0730.

Prosecutiocomments on a defendantlaimed lack of memory and subsequent
silenceduring a police interview conducted shorditer the incident when the
defendantestified at length at trial on the same subject did not violate the right
againstself-incrimination when the comments were intended to impeach the
defendant'destimony and not to ask the jury to infer guilt from the defenslant’
silence. State v Wulff, 200 Wis. 2d 318 546 N.W2d 522 (Ct. App. 1996),
95-1732.

A suspecs declaration that he did not wish to speak to a specific poficerof
is not an invocation of the right to remain silent. Police adoption of “good cop/bad
cop” roles did not render an interrogation coercive and its results inadmissible.
Statev. Owen,202 Wis. 2d 620551 N.W2d 50(Ct. App. 1996), 95-2631.

A suspecs silence, standing alone, is inficient to unambiguously invoke the
right to remain silent. State Ross203 Ws. 2d 66 552 N.W2d 428(Ct. App.
1996),95-1671.

A suspecs statement to his mother during an arrest that she should call a lawyer
wasnot an unequivocal statement that shispect wished to deal with the police
only in the presence of counsel. StatRedgers203 Wis. 2d 83552 N.W2d 123
(Ct. App. 1996), 95-2570.

Thesuficiency of Mirandawarnings given by the police in a foreign language
anda subsequent waiver of those rights may be challenged. If timely notice of the
challenges given the state has the burden to produce evidence tafshtahe for
eign language words reasonably convefee rights and that waiver was know
ingly and intelligently made. State Santiago206 Wis. 2d 3 556 N.W2d 687
(1996),94-1200.

The privilege against self-incrimination may be replaced by a grantrofinity;
which has the same scoped efect as the privilege itself. The immunity must-pro
tectagainst derivative use of compelled information that could lead to evidence that
couldbe used in a criminal prosecution as welirdsrmation that could be used
directly. State vHall, 207 Wis. 2d 54557 N.W2d 778(1997), 94-2848.

A defendans refusal to submit to a field sobriety test is not protected by the right
againstself-incrimination and is admissible as evidence. StafaNick, 210 Ws.
2d 427,565 N.W2d 245(Ct. App. 1997), 96-3048.

Evidenceof why a defendant did not testify has no bearing on guilt or innocence,
is not relevant, and is inadmissible. Statélguer212 Ws. 2d 58 567 N.W2d
638(Ct. App. 1997), 96-3594.

A CHIPS proceeding is not a criminal proceeding within the meaning 6ttihe
amendmentMirandawarnings are not required to be given to the CHIPS petition
subject,even though the individual is in custody and subjednterrogation, in
orderfor the subjecs statements e admissible. State Thomas J.\\213 Wis.
2d 264 570 N.W2d 586(Ct. App. 1997), 97-0506.

Thatthe defendant is detainedartemporaryferry stop does not automatically
meanMiranda warnings are not required. Whether the warnings are required
dependon whether a reasonable person in the defergjamsition would have
considerechimself or herself to be in custodgtate vGruen218 Ws. 2d 581582
N.W.2d 728(Ct. App. 1998), 96-2588.

Useof prearrest silence is barrédt is induced by governmental action. The
right to silence was namplicated by a governmental employee defendarfusal

Thestate must prove by a preponderance of the evidence that a confession was
voluntarily made. Whether a confession is true or false cannot play a part in deter
mining whether it was voluntaryA relevancy objection to questioning regarding
thetruthfulness of @onfession was diidient to preserve the issue for appeal. State
v. Agnello,226 Ws. 2d 164593 N.W2d 427(1999), 96-3406.

If a statement secured by tpelice is voluntary although in violation of
Miranda, it may be used to impeach the defendambnflicting testimony
althoughit is inadmissible in the prosecutistase—in—chief. Whether the state
mentis voluntary depends on whether it was compelleddsrcive means or
improperpolice practices, as indicated by the totality of¢meumstances. State
v. Franklin,228 Wis. 2d 408596 N.W2d 855(Ct. App. 1999), 98-2420.

Whena criminal defendant objects to testimony of his or her out-of—statet
mentas incomplete or attempts to cross—examine the witness on additional parts
of the statement, the court must make a discretionary determination regarding
whetherthe additional portions are required for completeness. Addifmmabns
of the defendant’ statement are not inadmissible solefcause the defendant
chooseshot to testify State vAnderson230 Ws. 2d 121600 N.W2d 913(Ct.

App. 1999), 98-3639.

Miranda warnings need not be given in the suspéatiguage of choice, but the
warningsmust be given in a language in which sluspect is proficient enough to
to understand the concepts that are involved in the warnings. Stéiredgley
2000WI App 13Q 237 Wis. 2d 358614 N.W2d 48 99-1374.

Whethera suspect knowingly and intelligently waiviglirandarights is a sepa
rate inquiry from whether the statement was volunt&tgte vHindsley 2000 WI
App 130 237 Wis. 2d 358614 N.W2d 48 99-1374.

Whetheran interrogation that resumed afé&rinvocation of the right to remain
silentviolated the right against self-incrimination is analyzed based on whether:
1) the original interrogation was promptly terminated; 2) it was resumed after a sig
nificantamount of time; 3Miranda warnings were given at the beginning of the
subsequerninterrogation; 4) a diérent oficer resumedhe questioning; and 5) the
subsequeninterrogation was limitedo a diferent crime. These factors are not
exclusively controlling, howeveand should not be woodenly applieStatev.
Badker,2001 WI App 27240 Ws. 2d 460623 N.W2d 142 99-2943.

Thereis an exception to thapplication ofMiranda for routine booking ques
tions. The questionmust be asked: 1) by an agency ordinarily involved in booking
suspects2) during a true booking; and 3) shortly after the suspect is taken into cus
tody. The test of whether questioning constitutesrrogation and is not covered
by the exception if in light of all the circumstances the police should have known
thatthe question was reasonably likely to elicit an incriminating response. State
v. Bryant,2001 WI App 554241 Wis. 2d 554624 N.W2d 865 00—-0686.

Whenthe defendard’plea put his mental competency at issue and his attorney
consentedo 2 competency examinations and had actual notice of them, the use of
thosereports during sentencirid not violate the right against self-incrimination.
Statev. Slagoski2001 WI App 1.2, 244 Wis. 2d 49629 N.W2d 50 00-1586.

If the defendant opens the door to government questioning by the defendant’
own remarks about post-arrest behavior or by defense casigselstioningthe
statemay use the defendasisilence for the limited purpose of impeaching the
defendant'sestimony When defense counsel asked leading questions offihe of
cerwho conducted a podt#iranda interview of the defendant that implied the
defendanhad actively denied the crime ched, the state was permitted to clarify
that defendant had not answered all questions askeo. State vNielsen 2001
WI App 192 247 Wis. 2d 466634 N.W2d 325 00-3224.

A defendant who €érs expert testimony to show the lack of a psychological pro
file of a sex dender puts his or her mentthatus at issue and waives the right
againstself-incrimination. A defendant who intentdspresent such evidence may
beordered to submit to a psychiatric evaluatiyra state—selected expert. If after
anexam bythe states expert the defendant foregoes the presentation of the testi
mony, the state is barred from introducing any evidence derived from the state—
sponsoredxam on the issue of guilt. StateDavis,2001 WI App 210247 Wis.
2d 917,634 N.W2d 922 00-2916.

A defendant can only be found not guitty reason of mental disease or defect
afteradmitting to the criminal conduct or being found guilt/hile the decision
madein the responsibility phase is not criminal in nature, the mental responsibility
phaseremains a part of the criminal case in general and the defendant is entitled
to invoke the 5th amendmeat the mental responsibility phase without penalty
Statev. Langenbach2001 WI App 222 247 Ws. 2d 933 634 N.w2d 916
01-0851.

A suspect who is detained during the execution of a search warrant has not suf
fereda restraint on freedom of movemefthe degree associated with a formal
arrestand is not in custody for purposedvbfanda. Handcufing after questioning
cannotoperate retroactively toreate custody for purposeshiranda as a reasen
able persons perception at the time of questioning cannot ectfd by later
police activity. State vGoetz,2001WI App 294 249 Ws. 2d 380638 N.W2d
386, 01-0954.

If a suspect makes an ambiguougquivocal reference to counsel, the police
needneither cease questioning nor clarify the suspeessirdor counsel, although
the latter will often be good police practice. Statdéennings2002 WI 44252 Ws.

to meet with his supervisors to discuss employment issues. The prosecution was2d 228 647 N.W2d 142 00-1680.

free to comment on that refusal. Statéd\@#ams,221 Ws. 2d 1 584 N.W2d 695
(Ct. App. 1998), 97-1926.

Thestandard for whether a person is in custody so as to rédiiarda warn
ingsis whethera reasonable innocent person in the situation would believe he or
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shewas in custody Stated dierently, the standard is thebjective one of the rea Whena request to remain silent is ambiguous, police need not endeavor to clarify
sonableperson, not the subjective one of the suspect in the particular case, who maythe suspecs request. A suspeststatement, “I dob’know if | should speak to
assumehe or she is being arrested because he or she knows there are grounds foyou,” was insuficient to unambiguously invoke the rightremain silent. State v
anarrest. State.\Morgan,2002 WI App 124254 Wis. 2d 602648 N.W2d 23 Hassel 2005 WI App 80280 Ws. 2d 637696 N.W2d 270 04-1824.
01-2148. Thata lawyer who, while present during questioning, instructechteerogat

The right against self-incrimination survives conviction and remains active ing officer notto read thdviranda warnings and told his client that if the warnings
while a direct appeal is pending\ probationer may be compelled to answer self-  were not given, whatever he said could not be used in court did not relievi-the of

incriminatingquestions from a probation or paraigent, or sdér revocation for cerfrom the duty to read the warnings. StatReckette2005 WI App 205287

refusingto do so, only if there is a grant of immunity rendering the testimony inad ~ Wis. 2d 257 704 N.W2d 382 04-2731.

missiblein a criminal prosecution. State ex reltélv Schwarz2002 WI App 127 A two-pronged subjective/objective test is applicable for determimivegher

257 Wis. 2d 40654 N.W2d 438 00-1635. asa matter of lawa police dicer’s statements given in a criminal investigation are
Theclear rule governing the 6th amendment rightdonsel is that once adver coercedand involuntaryand therefore subject to suppression. In order for-state

sarialjudicial proceedings have commenced, the accused has a right to legal repre mentsto be considered didiently compelled such that immunity attacheppéice

sentatiorwhen subject tatate interrogation. At the onset of post—gegpolice officer must subjectively believe he or she willfived for asserting the privilege

interrogationsthe accused must be made aware that the adversarial process hasgainstself-incrimination, and that belief must be objectively reasonable. State v
begunand that her she can request the assistance of counsel at the interrogations.Brockdorf,2006 WI 76291 Wis. 2d 635717 N.W2d 657 04-1519. See also State
Statev. Anson,2002 WI App 270258 Wis. 2d 433654 N.W2d 48 01-2907. v. McPike,2009 WI App 166322 Ws. 2d 561776 N.W2d 617 08-3037.
Mirandawarnings need only be administered to individuals who are subjected =~ Whena defendant seeks to exclude prior statements based upon his or her 5th
to custodial interrogation. An fi€er’s words and conduct in responding to the ~ amendmenprivilege, he or she must first establish tihat statements at issue are
defendant’'squestions regarding the evidence against the defendant was not 1) testimonial; 2) compelled; and 3) incriminatingtate vMark,2006 WI 78292

interrogation. State vFischer2003 WI App 5259 Wis. 2d 799656 N.W2d 503 Wis. 2d 1, 718 N.W2d 9Q 03-2068.

02-0147. Whendefense counsel prompted jurors to speculate that the deferadieged
Policeconduct does not need to be egregimusutrageous in order to be coer cohortsdid not testify because they would not corroborate the accusations of an

cive. Subtle pressures are considered to be coercive ibttemed the defendasit’ undercovefficer, the prosecutor fairly suggested that the pair had the right not

ability to resist. Pressures that are not coercive in one set of circumstances may betestify in accordance with their 5th amendment right against self-incrimination.

coercivein another set of circumstances. Statdappe, 2003 WI 43261 Wis. 2d It is not improper for a prosecutor to note that the defendant has the same subpoena

294,661 N.W2d 407 00-1886. powersas the government, particularly when done in response to a defendant’

A Miranda—-Goodchilchearing to determineoluntariness of confessions is an argumentbout the prosecutarfailure to calla specific witness. Statedaimes,
evidentiaryhearing for the partiedt is not a soliloquy for the court. The court must 2006 WI App 93 292 Wis. 2d 656715 N.W2d 669 05-151.

not permit itself to become a witness or an advocate for one padgfendant does Underthe totality of the circumstances of this case, that it was not necessary for
notreceive a full and fair evidentiary hearing when the role of the prosecutor is a prosecutor interviewing the defendant to formally re-advisdefemdant of his
playedby the judge and the prosecutor is reduced to a bystabide vJiles2003 Mirandarights when it was undisputed that the defendiadtbeen advised of his

WI 66, 262 Wis. 2d 457663 N.W2d 798 02-0153. rightsthe day before, and teéearly indicated to the prosecutor in hefiaaf that

Policemisrepresentation isot so inherently coercive that it renders a statement he remembered those rights and understood those rightsheredore the state
inadmissible; ratheit is simply one factor to consider out of the totality of the cir mentthe defendant made to the prosecutor was admissible. SBaekstrom,

cumstances State vTriggs,2003 WI App 91264 Wis. 2d 861663 N.W2d 396 2006 WI App 114, 293 Wis. 2d 809718 N.W2d 246 05-1270.

02-0447. Pre—custodynvocation of the right to counsel was not an invocation of the right
Coercive conduct by a private person, absentcéaign of state involvement, is to counsel undeMiranda and therefore the defendanénsuing post-Mirandized

insufficient to render a confession inadmissible on due pragressids. Involun inculpatorystatements made while ungeing custodial interrogation did not need

tary confession jurisprudence is entirely consistent with settled law requiring some to be suppressed. Statekvamer2006 WI App 133294 Ws. 2d 780720N.W.2d

state action to support a claim of violation of the due process clausenosteut 459 05-0105.

rageous behavior by a private party seeking to secure evidence agaifestdant Pre-Miranda silence may be used: 1) to impeach a defendant when he or she

doesnot make that evidence inadmissible urttherdue process clause. State v testifies; or 2) substantively to suggest guilt. Once the defendant testifies, his or

Moss,2003 WI App 239267 Wis. 2d 772672 N.W2d 125 03-0436. herpre-Miranda silence may be used by the prosecugtate vMayo,2007 WI
Thatthe defendant was handfed to a ring on a wall foall breaks between 78,301 Wis. 2d 642734 N.W2d 115, 04-1592.

interrogationsvas notcoercive in and of itself. StateAgnello,2004 WI App 2 The corroboration rule is a common law rule thequires that a conviction of

269Wis. 2d 260674 N.W2d 594 02-2599. acrimemay not be grounded on the admission or confessions of the accused alone.

Relayquestioning implies that dérent interrogators relieve each other in an  Theremust be corroboration of a significant fact in ordepriaduce a confidence
effort to put unremitting pressure on a suspéthen over a 12—hour period there in the truth of the confession. The significant fact need not independently establish
werebreaks during and betwe8rinterrogation sessions with 3 interrogation teams  a specific element of a crime. It is also unnecessary that the significant fact be par

andat least one of the changes in interrogation teams was dushiét change, ticular enough to independently link the defendant to the cribtete vBannister
therewas no impermissible relay questioning excessively long isolation or 2007WI 86, 302 Wis. 2d 158734 N.w2d 892 05-0767.
interrogation. State vAgnello,2004 WI App 2269 Ws. 2d 260674 N.W2d 594 Oncethe defendant initiated the topic of why he chose to remain silent and his
02-2599. explanatiorput him in a better position than had he not mentionegt#s®n, it was

A convicted defendant was not entitledMoanda warnings prior to a court—er not then fundamentally unfair for tiséate on cross—examination to attack the eredi

deredpresentence investigation when the defenslaatmission to the crime given bility of that explanation. The suggestion of fabrication in cross—examination was
in the investigatiorafter denying the crime at trial was later used in a perjury pro  notfundamentally unfair and not the equivalent of asking the jury to infer guilt from

secutionagainst the defendant when the interview wagine and was not cen thedefendans silence. State Cockrell,2007 WI App 217306 Ws. 2d 52741
ductedwhile the defendars’jeopardy was still in doubt. Statelimmie R.R2004 N.W.2d 267, 05-2672.
WI App 168 276 Ws. 2d 447688 N.W2d 1, 02-1771. UnderRoss a suspect' claimed unequivocal invocation of the rightemain

Neitherthe text nor the spirvf the 5th amendment confers a privilege to lie.  silentmust bepatent. Th&Rossrule allows no room for an assertion that permits
Properinvocation of the privilege against compulsory self-incrimination allows a  eventhe possibility ofeasonable competing inferences. There is no invocation of

witnessto remain silent, but not to swear falsélp matter how illusory the right theright to remain silent if any reasonable competing inference cdrab®. State

to silence may seem to the defendant, that does not exert a form of pressure thav. Markwardt,2007 WI App 242306 Wis. 2d 420742 N.W2d 546 06-2871. See

exoneratesin otherwise unlawful lie. StateReed2005 WI 53280 Ws. 2d 68 alsoState vCummings2014 WI 88 __ Ws. 2d ___ 849 N.W2d 317 11-1653.

695N.W.2d 315 03-1781. Thefactthat an interrogating fifer was at times confrontational and raised his
A prosecuting attorney ordinarily may not comment on an aceuded'siomot voice was not improper police procedure and ddad, by itself, establish police

to testify. There are circumstances, howewenen an accused opens the door to  coercion,nor did the length of the defendarntustody nor her two—hour interrega
ameasured response by the prosecuattgrney It may be proper for a prosecutor tion qualify as coercive or improper police conduct. sAsh, it was improper to

to comment on an accussdailure to testify after the accussdccount of events considerthe defendarg’personatharacteristics because consideration of personal
aregiven during opening statements but the accused later refuses to @iy characteristicgs triggered only if there exists coercive police conduct against
v. Moeck,2005 WI 57 280 Wis. 2d 277695 N.W2d 783 03-0002. which to balance themState vMarkwardt,2007 WI App 242306 Ws. 2d 420
If a defendant takebe stand in order to overcome the impact of confessions ille  742N.W.2d 546 06-2871.

gally obtained and hence improperly introduced, his or her testiisdainted by Factorsto consider in determining if a suspedreedom to act is restricted to
the same illegality that rendered the confessions themselves inadmisElise. a degree associated with formal arrest so Mménda warnings araequired,
statehas the burden to prove beyond a reasonable doubt that its use of the unlawinclude the suspect’ freedom to leave, the purpose, place, and length of the
fully obtained statements did not induce the defersléegtimony Because the interrogationand the degree of restraint. Degree of restiaghides, the manner

ultimateconclusion as to whether the defendant was impelled to testify is a question in which the suspect is restrained, the number fifest involved and whether:

of constitutional fact, the circuit coumiay not hold an evidentiary hearing when 1) the suspect is handéedl; 2) a weapon is drawn; 3) a frisk is performed; 4) the
makingthe determination.The hearing is a paper review during which a circuit  suspects moved to another location; and 5) questioning took placepwliee
courtmakes findings of historical fact based on the record. Stéteson,2004 vehicle. State vTorkelson, 2007 WI App 272306 Ws. 2d 673743 N.W2d 511,

WI 96, 282 Wis. 2d 629698 N.W2d 776 03-1444. 07-0636.

All custodial interrogation of juveniles must be electronically recorded where  Undereither a standard requiring only that a suspect be in custody when the
feasible,and without exception when questioning occurs at a place of detention. requestor counsel is made or a standard requiringititatrogation be imminent
Statev. Jerrell C.J2005 WI 105283 Wis. 2d 145699 N.W2d 110, 02-3423. or impending when the request for counsel is made, the defendectively

Failureto call a juvenile suspestparents for the purposedspriving the juve invokedhisMirandaright to counselvhen he requested counsel while in custody
nile of the opportunity to receive advice and counsel will be considered streng evi andbefore law enforcementfafers interrogated him. (The court divided on the
dencethat coercive tactics were used to elicit the incriminating statements, but the questionwhetherto adopt a temporal standard to determine whether a suspect in

call is not mandatory Statev. Jerrell C.J2005 WI 105283 Ws. 2d 145699 custodyhas eflectively invoked his or her 5th amendmeéfitandaright to coun
N.W.2d 110, 02-3423. sel.) State vHambly 2008 WI 1Q 307 Ws. 2d 98 745 N.W2d 48 05-3087.
DespitePatane 542 U.S. 630evidence obtained as a direct result of an inten UnderEdwads v Arizona,after the defendarffectively invokes his or her
tional violation ofMiranda is inadmissible under Article 1, s. 8, of thasabnsin Miranda right to counselpolice interrogation, unless initiated by the defendant,
Constitution. State v Knapp,2005 WI 127 285 Ws. 2d 86 700 N.W2d 899 mustcease. Interrogation refers not only to express questioning, but also to the

00-2590. functionalequivalent of express questioning, which means any words or actions on
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thepart of the police other than those normally attendant to arrest and cilmstody
the police shouldknow are reasonably likely to elicit an incriminating response.
Interrogationmust reflect a measure of compulsaiove and beyond that inherent
in custody itself. State Hambly 2008 WI 10 307 Ws. 2d 98 745 N.w2d 48
05-3087.

In order to establisthat a suspect has validly waived Mgandaright to cour
selafter efectively invoking it, the state has the burden to shajas a preliminary
matter,that the suspect initiated further communication, exchanges, or conversa
tions with the police; and 2) the suspect waived the right to counsel voluntarily
knowingly, and intelligently Whether a suspect “initiates” communication or dia
loguedoes notdepend solely on the time elapsing between the invocation of the
right to counsel and the suspedbeginning an exchange with law enforcement,
althoughthe lapse of time is a factor to consid8tate vHambly 2008WI 10, 307
Wis. 2d 98 745 N.W2d 48 05-3087.

PREAMBLE, WIS. CONSTITUTION

the probationer refusedespite a grant of immunithis or her probation may be
revokedon that basis. Any incriminating statements the probationer provides
underthe grantof immunity may be used as justification for revocation, but not
usedin any criminal proceedings. If a probationer is compelled by way of proba
tion rules to incriminate himself or herself, the resulting statementsotde used

in any criminal proceeding. StateReebles2010 WI App156 330 Ws. 2d 243
792N.W.2d 212 09-3111.

When both the circuit court and the defendargrobation agent ordered the
defendanto attend sex énder counseling, his supervision rules required that he
betruthful, that he submit to lie detector tests, and that he fully cooperate with and
successfullycomplete sex éénder counseling, the probation supervision rules
documentsexplicitly informed the defendant he could be revoked for failure to
complywith any conditions, and the defendant gave his statemelgastin part,
becausée was required to take lie detector tests, his statements were compelled

Whenthe defendant asserts that he or she previously invoked his or her right to for purposes of the 5th amendment. Because the statements were then used against

counselas a basis for invalidating a later wajuasth the burden of going forward
with a prima facie case and the burdepe@fsuasion are on the state to show a prior
waiver of the 5th amendmentliranda right to counsel when the defendant has
timely raised the issue. StateCole,2008 WI App 178315 Wis. 2d 75 762
N.W.2d 711, 07-2472.

As a criminal defendard’constitutional right to testify on his or her behalf is a
fundamentatight, it follows that the constitutionally articulated corollary to the
right to testify the right not to testifyis fundamental as welBecause the right not
to testify is fundamental, a defendantvaiver of this right must be knowirzgnd
voluntary. The circuit court was not obligated to conduct a colladuyng the trial

him at sentencing to increase his prison sentence, they were incriminating and
shouldhave been excluded. StatdPeebles2010 WI App 156330 Wis. 2d 243
792N.W.2d 212 09-3111.

A criminal defendang constitutional right not to testify is a fundamental right
thatmust be waived knowinglyoluntarily and intelligently Circuit courts ar@ot
requiredto conduct an on—-the-record colloquy to determihether a defendant
is sowaiving this right although such a colloquy is recommended as the better prac
tice. Once a defendant properly raises in a postconviction motion the issue of an
invalid waiver of the righnot to testify an evidentiary hearing is an appropriate
remedyto ensure that the defendant knowinglgluntarily and intelligently

to ensure the defendant waived that right. Nevertheless, the court was requiredwaivedtheright. State vDenson2011 WI 70335 Wis. 2d 681799 N.W2d 831

oncethe issue was raised ihe postconviction motion, to determine whether the
defendanknowingly and voluntarily waivethe right not to testify State vJara
millo, 2009 WI App 39316 Wis. 2d 538765 N.W2d 855 08-1785.

Without custodythere is ndMiiranda violation. Although police were present
and asked some questions during what the state conceded \iterangation
from which the defendant high school student natsfree to leave, when the defen
dant was not placed inplicevehicle during questioning and the investigation was
beingconducted primarily by a schooffisfal, the defendant, “if in custody at all,
wasin custody of the school and was not being detaingHépolice at that time.”
Statev. Schloegel2009 WI App85, 319 Wis. 2d 741769 N.W2d 130 08-1310.

A request to speak with family members triggers no constitutional rights in the
mannerthat a request tepeak with counsel does. The police had no obligation to
inform a defendant that her husband was waiting outside. The defenclzedt’
lengeof herMiranda waiver andchallenge to the voluntariness of her statements

09-0694.

The statecannot compel a probationer to provide incriminating testimonial evi
dencewhich may be usedgainst him in the noncriminal revocation proceeding,
and then use that information again, directly or indirettlyprosecute the proba
tionercriminally. Compelled statements may not be used in a criminal proceeding,
evenif the revocatiomproceeding occurs after the criminal proceeding. State v
Spaeth2012 WI 95 343 Wis. 2d 220819 N.W2d 769 09-2907.

Thereis a “general on-the—scene” exception to the requirethahpolice ques
tioning be preceded byliranda warnings. The “on-the-scene” exception applies
only when the person being questioned is not in custody or when law enforcement
urgently needs information to attend to a potenéaiegency State vMartin,
2012WI 96, 343 Wis. 2d 278816 N.W2d 27Q 10-0505.

Thereis no authority for the proposition that an incriminating stateméerteaf
by a suspect who has not bebtirandized during the course of a custodial

subsequent to that waiver because of detectives’ evasiveness in response to questerrogationis admissible simply because that particimtement, viewed in
tionsregarding the status and location of her husband, who was actually waiting completeisolation, appears “voluntatylt is of no moment to Miranda analysis

outside the interrogation room, did not gathe validity of her waiver of rights.
It was the defendastresponsibilitynot hethusbands, to determine whether she
wantedto exercise her 5th amendment rights. Stafdavd,2009 WI 60318 Ws.
2d 301, 767 N.W2d 236 07-0079.

Where the dictates dliranda are otherwise followedhe only impermissible
aspecbf incommunicado questioningtisat which prevents a suspect from speak

thatan admission, viewed in a vacuum, appears to haee made voluntarily
Statev. Martin, 2012 WI 96 343 Wis. 2d 278816 N.W2d 27Q 10-0505.

The defendant withdrew his requdst an attorney by voluntarily initiating a
requesto resume questioning after validly invoking his right to counseicelling
hisinvocation of that right by initiating the dialogue in which he asked to continue
theinterrogation. That before the interrogator returned, the suspetttineyon

ing with those to whom he or she has a constitutional right to speak. Preventing a prior chage arrived at the police station and asked to see the suspect did not

othersfrom contacting the suspect has no impact on the suspdity to waive
his or her rights or on his or her choice to speak voluntarily with the police. State
v. Ward,2009 WI 60 318 Wis. 2d 301767 N.W2d 236 07-0079.

Whena defendant seeks to introduce evidence of prior specific instances of vio
lencewithin the defendarg’knowledge at the time of the incidensimpport of a
self-defenselaim, an order that the defendant disclose prior to trial any specific

changethe courts analysis. State $tevens2012 WI 97 343 Wis. 2d 157822
N.W.2d 79, 09-2057.

The constitutional prohibition against compelled self-incrimination applies
only to testimonial ocommunicative evidence, not to physical tests. The privilege
doesnot bar compulsion to submit ghysical testing such as fingerprinting,
photographingor measuring, writing or speaking for identification, assuming a

actsthat the defendant knew about at the time of the incident and that the defendanttance or making garticular gesture. State $Schmidt,2012 WI App 137345

intendsto offer as evidence so that admissibilitgterminations can be made prior
to trial doesnot violate the protection against compelled self-incrimination. State
v. McClaren,2009 WI 69 318 Wis. 2d 739767 N.W2d 550 07-2382.

An opposing party may object if a person who originally claimed the privilege
againstself-incrimination in a civil action seeks to withdraw the privilege and tes
tify. Courts should furthehegoal of permitting as much testimony as possible to
be presented in the civiitigation, despite the assertion of the privilege. Because
the privilege is constitutionally based, the detriment to the party asserting it should

Wis. 2d 326 825 N.w2d 521 12-0064.

A defendans statements are voluntary if they are pineduct of a free and
unconstrainedavill, reflecting deliberateness of choice, as opposed to the result of
aconspicuously unequal confrontation in which the pressures brought to bear on
the defendant by representatives of the state exceeded the defermdhdity to
resist. The determination is made in light of all of the facts surrounding the inter
view and decided under the totality of the circumstances, balancing the defendant’
relevantpersonal characteristics, includitige defendard’ age, education and

be no more than is necessary to prevent unfair and unnecessary prejudice to thentelligence, physical and emotional condition, and prior experience with law

otherside. The general rule that if the claimant makes a timely request to the
court, the court should explore all possibheasures to select that means that strikes
afair balance and accommodates both parties. S.C. Jo&rfsom, Inc. v Morris,
2010WI App 6,322 Wis. 2d 766779 N.W2d 19 08-1647.

Whena person who asserted the privilege against self-incrimination in a civil
proceedingseeks to withdraw the privilege and testdpe of the most important
factorsin the balancing process is the timing of the withdrawahing can mean
everythingwhen determining whether the privilege wiasoked primarily to
abusemanipulate, or gain an unfair strategic advantage over opposing paHées.
trial court is in a far better position than an appellate court to detewmhiether
prejudicehas evolved as a consequence obtated withdrawal of the invocation.

It is eminently fair and reasonable that the trial court have the responsibility to per
form the balancing test and make the ultimate decision of whether withdrawal is
allowedin the exercise of its discretion. S.C. Johnson & Son, Ilowis,2010

WI App 6 322 Wis. 2d 766779 N.W2d 19 08-1647.

All custodial interrogation of juveniles must be electronically recorded when
feasibleunderJerrell C.J.2005 WI 105 “Feasible” in this context is not a synonym
for “effortless.” Although the police fiter may not have been capable of reeord
ing the initial conversation while in a squad,cathing prevented thefafer from
waiting a short time until recording equipment was available. St&@®nicia M.
2010WI App 134 329 Wis. 2d 524791 N.W2d 236 09-3109.

Jerrell C.J.2005 WI 105 does not allow the admission of partially recorded
interrogationsof juveniles. A major purpose of tderrell C.J.rule is to avoid
involuntary, coerced confessiortsy documenting the circumstances in which a
juvenile has been persuaded to give a statement. pLhifgse is not served by
allowing anofficer to turn on the recorder only after a juvenile has been convinced
to confess. State Dionicia M.2010 WI App 134329 Ws. 2d 524791 N.Ww2d
236,09-3109.

If a probationer refuses to incriminate himself or herself as requireddnda

enforcementwith the pressures imposed by fiwdice. State.\Lemoine,2013 WI
5,345 Wis. 2d 171827 N.W2d 589 10-2597.

MisrepresentationBy police do not necessarily make a confession involuntary;
rather,they are a relevant factor in the totality of the circumstances. In this case,
misstatementsade by the police weret themselves a constitutional violation
whenthe defendant was not austody Because the comments were technically
a misrepresentation, they weighed toward a finding of involuntariness, but in the
contextof the whole interviewthey did not siice to make the defendasitstate
mentsinvoluntary State vLemoine 2013 WI 5345 Wis. 2d 171827 N.W2d 589
10-2597.

Thecourt declined to adopt thegaiment thaMiranda applies when custody is
“imminent.” While Hamblyheld thatMiranda was properly invoked before a sus
pectwas interrogated when the suspect had been formally areesieasked for
an attorney “imminent interrogation” and “imminent custody” are not equally
coercive. State vHerr, 2013 WI App 37 346 Ws. 2d 603 828 N.W2d 896
12-0935.

A defendans decision to allovthe use of compelled testimony is the same thing
asa decision to take the stand. Whilpersonal colloquy must be made if the
defenseannounces that the defendant will not take the stand in his or her own
defenseno suctpersonal colloquy is mandated when a defendant wants to take the
stand. Failing to conduct aersonal colloquy concerning the defendadgésire to
waive immunity was not, in itself, an errdBtate vLibecki,2013 WI App 49347
Wis. 2d 511, 830 N.W2d 271 12-0663.

Mirandadoes not require suppression of voluntary statements made by a person
in custody unless those statements are eliditethe functional equivalent of
interrogation. State vDouglas2013 WI App 52347 Ws. 2d 407830N.W.2d
126, 12-1275.

Whenan oficer watching a monitor of a defendant alone in an interview room
witnessedhe defendant removing his shoelaces and worried, corréwlythe

tion of supervision, he or she cannot be automatically revoked on that ground. If defendantvasgoing to strangle himself, the statements the defendant made to the
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PREAMBLE, WIS. CONSTITUTION

rescuingofficer in that situation were not custodial interrogation because they fell
within the “private safety” exception tMiranda. This exception provides that if
questioningoccurs during an engency involving the possibility of saving human
life, and rescue is the primary motive of the questiotiem no violation of
Miranda has occurred. StateWhlenbeg, 2013 WI App 59348 Wis. 2d 44 831
N.W.2d 799 12-0827.

UnderEdwards 451 U.S. 4711981),after a suspect validly invokes the right
to counsel, any subsequent waiver is invalid uréesattorney is present or the-sus
pect “initiates further communication, exchanges, or conversations with the
police.” However underShatzer559 U.S. 98 the Edwardspresumption ends
whenthe suspedtas been outside police custody for 14 days. The holdiBgaif
zeris applicable in Wéconsin cases. StateBdler 2013 WI 73350 Wis. 2d 1833
N.W.2d 564 11-2916.

Statementsnade afteiMiranda warnings but before contact with requested
counselare admissible fampeachment purposes. Oregoiass420 U.S. 714

A witness who refuses to testify on self-incrimination grounds after the judge
grantsimmunity may summarily be found in criminal contempt. United States v
Wilson, 421 U.S. 309

The accused silence during police interrogation lacked probative value for
impeachmenof an alibi at trial. United StatesMale,422 U.S.171 See: Doyle
v. Ohio, 426 U.S. 610

Theuse of thelefendans income tax returns to prove a gambling gaatid not
denyself-incrimination protection. GarnerWnited Statesi24 U.S. 648

A voluntary interview at a police station was not “custodial interrogation.* Ore
gonv. Mathiason429 U.S. 492

An instruction to the juryover defense objection, not to draw an adverse-infer
encefrom the defendars’failure to testify did not violate the right against seH-in
crimination. Lakeside vOregon435 U.S. 3331978).

While statements made by the defendant in circumstances vioMiragda
protectionsare admissible for impeachment if their trustworthiness satisfies legal
standardsany criminal trial use against the defendant of involuntary statements is
adenial of due process. MinceyArizona,437 U.S. 38§1978).

Testimonybefore a grand jury under a grant of immunity could not constitution
ally be used for impeachment purposes in a later criminal trial. New Jefesy v
tash,440 U.S. 4501979).

An explicit statement of waives not necessary to support a finding that the
defendantvaivedMirandarights. North Carolina.\Butler, 441 U.S. 3691979).

A voluntary confession obtained duriagcustodial interrogation following an
illegal arrest was inadmissible. DunawayNew York, 442 U.S. 20q1979).

A witness compelled by a grant of immunity to testify despite a claim of the privi
lege against self-incrimination was property prosecuted for perjured testimony
United States vApfelbaum 445 U.S. 15 (1980).

Any statement given freely and voluntarily without any compelling influences
is, of course, admissible in evidence. The fundamental import of the privilege
while an individual is in custody is not whether he is allowed to talk to the police
without the benefit of warnings and counsel, but whether he can be interrogated.
Rhodelsland v Innis,446 U.S. 2911980).

Theright against self-incrimination is not violated when the defendant who tes
tifies in his own defense is impeached by use of the defesdaetrrest silence.
Jenkinsv. Anderson447 U.S. 231(1980).

Uponthe defendant’ request, the judge must instruct the jurytnahfer guilt
from the defendand'failure to testify Carter vKentucky 450 U.S. 28§1981).
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entfrom that for which the suspect requested coundgkona v Roberson486
U.S. 675(1988).

Thecustodian of corporate records may not resist a subpoeredods on self-
incriminationgrounds, regardless of the sizfethe corporate entityBraswell v
United States487 U.S. 991988).

The self-incrimination privilege does nsupport a refusal to comply with a
juvenile court’s order to produce a child. Baltimore Soc. SerBouknight,493
U.S.474 107 L. Ed. 2d 99%21990).

An undercover dicer is not required to givéiranda warnings to a suspect
beforesurreptitious custodial interrogation. lllinoisRerkins496 U.S. 292110
L. Ed. 2d 2431990).

Whencounsel is requested, interrogation must cease and may resn&tated
without counsel present even thoubk accused previously did have an opportu
nity to consult an attorneyMinnich v Mississippi498 U.S. 146112 L. Ed. 2d 489
(1990).

Admissionof a coerced confession may be found to be “harneless” Ari-
zona v Fulminate499 U.S. 279113 L. Ed. 2d 30Z1991).

The 6th amendment right to counsel ifeofse specific. An accusedhvocation
of theright during a judicial proceeding did not constitute an invocation of the right
to counsel undévliranda arising from the 5th amendment guarantees against self-
incrimination in regard to police questioning concerning a sepasé@nse.
McNeil v. Wisconsin 501 U.S. 171115 L. Ed. 2d 15§1991).

A police oficer’s subjective and undisclosed view of whether a person being
interrogateds a suspect isrelevant to determining whether the person is in cus
tody and entitled tdliranda warnings. Stansbury California,511 U.S. 318128
L. Ed. 2d 2931994).

Officersneed not cease questioning a suspect subject to custodial interrogation
whenthe suspect makes an ambiguous reference to an attokithpugh often
goodpractice, it is not necessary that thiécef ask clarifying questions. Davis v
United States512 U.S. 452129 L. Ed. 2d 3621994).

Miranda and its progeny govern the admissibility of statements made during
custodialinterrogation in both state afiederal courtsMiranda may not be over
ruledby act of Congress. DickersonS.530 U.S. 428147 L. Ed. 2d 40%2000).

A witness who denies all culpabilibas a 5th amendment privilege against self-
incrimination. Ohio v Reiner532 U.S. 67149 LEd 2d 205 (2001).

A prison rehabilitation program that required inmates convicted of sessellt
to admit havingcommitted the crime or have prison privileges reduced did not vio
late the right against self-incrimination although immunity was not granted and
prosecutiorof previously unchged crimes that might be revealed by the required
admissionsvas possible. McKune tile, 536 U.S. 24153 L. Ed. 2d 472002).

It is notuntil statements compelled by police interrogations are used use in a
criminal case that a violation of the 58mendment self-incrimination clause
occurs. When a confession was coerced, but no criminal case was ever brought
therecould be no violation. ChavezMartinez,538 U.S. 760155 L. Ed. 2d 984
123S. Ct. 19942003).

Whenthe defendard’refusal to disclose his name was not based on any-articu
lated real and appreciable fear that his name would betegediminate him, or
that it would furnish a link in the chain of evidence needed to prosecute him,
applicationof a criminalstatute requiring disclosure of the persarame when the
police officer reasonably suspected the person had comnaitteiche did not vie
late the protection against self-incrimination. HiibelSixth Judicial District
Courtof Nevada, Humboldt Count$42 U.S. 177159 L. Ed 2d 292124 S. Ct.

An accused who requests counsel may not be interrogated without counsel2451(2004),

unlessthe accused initiates further communicatiexchanges, or conversations
with the police. Edwards Arizona,451 U.S. 4771981).

When,for impeachment purposes, the prosecution cross—examined the-defend
antas to postarrest silence before the defendant reckivadda warnings, due
processwvas not violated. Fletcher Weir, 455 U.S. 6031982).

Whenthe prosecutor improperly commented to the jury that the defendants did

A custodial interrogation in which ndiranda warnings are given until the
interrogationhas produced a confession in which the interrogatificeofollows
the confession wittMiranda warnings and then leads the suspect to cover the same
grounda second time violatédiranda andthe repeated statement is inadmissible.
Missouriv. Seibert542 U.S. 177159 L. Ed 2d 292124 S. Ct. 26012004).

A failure to give a suspebtiranda warnings does not require suppression of the

notchallenge certain accusations against them, the court erred in reversing the conphysicalfruits of the suspeat’'unwarned but voluntary statemenitéiranda pro-

viction on appeal withoutletermining whether the error was harmless. U.S. v
Hasting,461 U.S. 4991983).

A probationer under an obligatidn appear before a probatiorfioér and
answerquestions truthfully was not entitled Miranda warnings. A confession
was, therefore, admissible. MinnesotaMurphy, 465 U.S. 42(01984).

The court adoptan“inevitable discovery” exception to the exclusionary rule.
Nix v. Williams, 467 U.S. 4311984).

The court adopts a “public safety” exception to Meanda rule. When the
accusedknown to have had gun, did not have a gun at time of arrest in a supermar
ket, the oficer properly asked where the gun was before giMirgnda warnings.

New York v. Quarles467 U.S. 6491984).

A person subjected to custodial interrogation is entitleditanda warnings
regardles®f the nature or severity of thef@fise. Berkemer.WicCarty 468 U.S.
420(1984).

A suspect who has once responded to unwarnachgeercive questioning may
laterwaive his or her rights and confess alffranda warnings are given. Oregon
v. Elstad,470 U.S. 29§1985).

The prosecutds use of thedefendans postarrest, posMiranda-warnings
silenceas evidence of the defendarganity violated the due process clausainw
wright v. Greenfield474 U.S. 2841986).

Policefailure to inform the defendant that a third party had retained counsel did
not invalidate the defendastwaiver ofMirandarights. Moran vBurbine, 475
U.S.412(1986).

Exclusionof testimony about the circumstances of a confession deprived the

tectsagainst violations of theelf-Incrimination clause, which is not implicated by
theintroduction at trial of physical evidence resulting from voluntiagements.
United States.WPatane542U.S.600 159 L. Ed 2d 66,/124 S. Ct. 262(2004).

The4 warningsMiranda requires are invariable, but the U.S. Supreme Court has
not dictated the words in which the essential information must be conveyed. The
inquiry is simply whether the warnings reasonably convey to a suspect his or her
rights as required byliranda. Florida v Powell, 559 U.S. _ 130 S. Ct. 195,

175 L. Ed. 2d 10092010).

UnderEdwards 451 U.S. 477avoluntaryMiranda waiver is suicient at the
time of an initial attempted interrogation to protect a suspegit to have counsel
presentbut not at the time of subsequent interrogatitiempts if the suspect ini
tially requested the presence of counsel. Howeamnfessions obtained after a
2-weekbreak in custody and a waiverMfrandarights are most unlikely to be
compelledand hencare unreasonably excluded. Lawful imprisonment imposed
upon conviction of a crime does not create the coercive pressures identified in
Mirandaand is not considered continued custody for determining whether custo
dial interrogation ended. Maryland$hatzer559 U.S. __ 130 S. Ct. 1213175
L. Ed. 2d 10452010).

An invocation of the right to remain silent must be unambiguous and unequivo
cal. The defendant did not say that he wanted to remain silent or that he did not want
to talk with the police. Had he made eitléithese simple, unambiguous state
ments,he would have invoked his right to cuf gfiestioning. He did neitheso
hedid not invoke his right to remain silent. A suspect who has received and under
stoodthe Miranda warnings, and hast invoked his Miranda rights, waives the
right to remain silent by making an uncoerced statement to the policghuer

defendant of due process and other fundamental constitutional rights. Crane v Thompkins,560 U.S. 130 S. Ct. 2250176 L. Ed. 2d 10982010).

Kentucky,476 U.S. 6831986).
Whenno evidence is present suggesting that polifieen§ sent the suspest’
wife in to see him with the hope of obtaining incriminating information, no

Theageof a child subjected to police questioning is relevant to the custody anal
ysisof Miranda. So long as the chilslage was known to thefiokr atthe time of
police questioning, or would have been objectively appareatréasonable fi¢er,

“interrogation” was undertaken even though a detective was present and tapeits inclusion in the custody analysisdsnsistent with the objective nature of that

recordedhe conversation. Arizona Mauro,481 U.S. 52q1987).
Policemay not interrogate a suspect held in cus@ityr the suspect has pre
viously requested counsel, even when the interrogation relates tfeaseoflifer-

test,but a childs age will not be determinative, or even a significant, factevény
case.J. D. B. vNorthCarolina, 564 U.S. __ 180 L. Ed. 2d 310131 S. Ct. 2394
(2011).
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A prisoner is not always in custody for purposeslivhnda whenever a prisoner
is isolated from the general prison population and questiabedt conduct outside
the prison. Imprisonment, questioning in private, and questioning about events in
the outside world are not necessarily enough to createstodial situation for
Miranda purposes. “Custody” ia term of art that specifies circumstances that are
thought generally to present a serious danfeoercion. In determining whether
aperson is ircustody in this sense, the initial step is to ascertain whetHeght
of the objective circumstances of the interrogation, a reasopeftsien would have
felt he or she was not at liberty to terminate the interrogation and leave. Howes v
Fields,565 U.S. __ 182 L. Ed. 2d 17132 S. Ct. 181(2012).

Collateralestoppel barred the state from introducing evidence of a van theft as
anovert act in a&onspiracy chge when the accuseds had earlier been acquitted
in the van theft trial. The accusedilence prior to receiviniliranda warnings
was properly used to impeach the accused. The prosesugderence to post—
Miranda silence was harmless errdfeela visrael,727 F2d 151(1984).

No fifth amendment violation was found in this case. Petitjomighout being
placed in custody or receivirdiranda warnings, voluntarily answered the ques
tionsof a police dicer who was investigating a murdéen balked when thefef

cerasked whether a ballistics test would show that the shell casings found at the

crime scene wouldmatch petitionés shotgun. Petitioner was subsequently
chargedwith murder and at trial prosecutoesgued that his reaction to thdioér’s
guestionsuggested that he was guiltgalinas vTexas, 570 U.S. _ 133 S. Ct.
175185 L. Ed. 2d 807(2013).

Assertionof the constitutional privilege against self-incrimination in federal
civil litigation: Rights and remedies. Daskal, 64 MLR 243 (1980).

Privilegeagainst self-incrimination—truthfigtatements may be used in a-per
jury prosecution. 64 MLR 744 (1981).

Adding (or Reafirming) a Temporal Element to thiliranda Warning “You
Havea Right to an AttorneyBazelon. 90 MLR 1009 (2007).

The privilege against self-incrimination in civil commitmembceedings. 1980
WLR 697.

McNeil v. Wisconsin Blurring a Bright Line on Custodial Interrogation. 1992
WLR 1643.

Remedy for wrongs. SecTion 9. Every person is entitled
to a certain remedy in the laws for all injuries, or wrongpich
he may receive in hiperson, propertyor character; he ought to
obtainjustice freely and without being obliged to purchase it,
completely and without denial, promptly and without delay
conformablyto the laws.

The constitutional guaranty of a remedy for injuries to person and property does
notgive a constitutional right to sue the state in tort. There is no right of a citizen
to hold the sovereign substantively liable for torts, and the state, being immune
from suit without its consent, may defitfee conditions under which it will permit
actionsagainst itself. Cords Btate62 Wis. 2d 42214 N.W2d 405

Theaction for common-law seduction is extended to allow recovery against the
seduceby the woman herself. SlawekStroh,62 Ws. 2d 295215 N.W2d 9

The constitution does not entitle state litigants to the exact remedy they desire,
but merely to their day in court. Mher v J.C. Penney C&5 Wis. 2d 139222
N.W.2d 149

lllegal aliens have the right &ue in Visconsin for injuries negligently inflicted
uponthem. Arteaga.\Literski,83 Wis. 2d 128265 N.W2d 148(1978).

No legal rights areonferred by this section. MulderAcme-Cleveland Corp.
95Wis. 2d 173290 N.W2d 176(1980).

Pre—1981statutory paternity proceedings, which vest&dlusive authority in
districtattorney to commence paternity action, unconstitutiorhied the child
a“day in court.” Accordinglythe childs action was not barred by any statute of
limitations. In re Paternity of R.\W. 116 Ws. 2d 150341 N.W2d 682(1984).

When an adequate remedy or forum does not exist to resolve disputes or
provide due process, the courts can fashion an adequate re@wltys v Eli
Lilly Co. 116 Ws. 2d 166342 N.W2d 37(1984).

Thestate is not entitled to protection under this section. Statelverson130
Wis. 2d 300 387 N.W2d 124(Ct. App. 1986).

A register in probate’fee based on the value of the estate does not violate this
section. Teiber v Knoll, 135 Ws. 2d 58 398 N.W2d 756(1987).

A court faced witha litigant who has engaged in a pattern of frivolous litigation
hasthe authority to implement a remedy that may include restrictions on the liti
gant'saccess to the court.ilMge of Tigerton v Minniecheske211 Wis. 2d 777
565N.W.2d 586(Ct. App. 1997), 96-1933.

This section applies onlyhen a prospective litigant seeks a remedy for an
alreadyexisting right. It preserves the right to obtain justice on the basis of law as
it in fact exists. Legislativeactions define how the law does exist. AichéMs-
consinPatients Compensation Fu200 WI 98237 Ws. 2d 99613 N.W2d 849
99-2955.

AlthoughAtrticle 1, s. 9, itself may not create new rights, it does allow for a rem
edythrough the existing common lawhe goal ofroviding certainty is not neces
sarily achievable, and that is not necessarily a bad thing.cdmenon law devel
opsto adapt to the changing needs of soci@tyomas vMallett,2005 WI 129285
Wis. 2d 236 701 N.w2d 523 03-1528.

Victims of crime. Section 9m [As ceated April 199B
This state shall treat crime victims, as defined by, \aith fair-
nessdignity and respect for their privacyhis state shall ensure
that crime victims have albf the following privileges and
protectionsas provided byaw: timely disposition of the case;
the opportunity to attend court proceedings unless the trial court
finds sequestration is necessary to a fair trial fordéfendant;
reasonablgrotection from the accused throughout the criminal
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justice process; notificatiof court proceedings; the opportu
nity to confer withthe prosecution; the opportunity to make a
statemento thecourt at disposition; restitution; compensation;
andinformation about the outcome of the casel the release

of the accused. The legislature shall provide remedies for the
violation of this section. Nothing in this section, or in atgtute
enactedpursuant to this section, shall limit any right tbe
accusedvhich may be provided by la\i1993 J.R2, vote April
1993

Thestate did not breach a plea agreement when two pdiicersf one ofvhom
the defendant shot during the execution of a search warrant, requested during the
sentencindhearing that the sentencing court impose the maxisentence. The
police oficers were not speaking to the court as investigatifigeo$, butasvic-
tims of a crime, which they have a right to do. lis@énsin, every crime victim
hasthe right to make a statement to the court at disposition. Sttewart2013
'WI App 86 349 Wis. 2d 385836 N.W2d 456 12-1457.

Treason. S=cTioN 10 Treason against the state slealhsist
only in levying war against the same, or in adhering to its
enemiesgiving them aid and comfort. No person shall be con
victed of treasorunless on the testimony of two witnesses to the
sameovert act, or on confession in open court.

Searches and seizures. Section 11. The right of the
peopleto be securen their persons, houses, papers, afetes
againstunreasonable searches and seizures shall nidlated;
andno warrant shall issue but upon probable cause, supported
by oath or dfrmation, and particularly describirthe place to
be searched and the persons or things to be seized.

GENERAL

Electroniceavesdropping, done with the consent of one of the parties, does not
violatethe U.S. constitution. State ex rel. Arnoldounty Court51 Wis. 2d 434
187N.w.2d 354

The prohibition against unreasonatdearches and seizures is not limited to
criminal cases. It applies in forfeiture actions arising out of ordinance violations.
Milwaukeev. Cohen57 Ws. 2d 38203 N.W2d 633

An inspection by police od basement storage room accessible to the public and
the observation oevidence found there in open view that was later seized under
asearch warrant did not amountio improper invasion of the defendamitivacy
Watkinsv. State59 Wis. 2d 514208 N.W2d 449(1973).

Policehave a right tdock a car to protect its contents after arresting the driver
butif it is already locked they cannot enter it on the pretense of locking it and thus
discovercontraband.When the car was borrowed, consent by the lawful user of
the car was stiicient to allow a search and any containers focoald be opened
andexamined. Soehle $tate50 Wis. 2d 72208 N.W2d 341

Whenofficers, armed with a search warrant, knocked on a goshed it open
whenthe defendant opened it 2 inches, and put him under restraint before showing
thewarrant, they acted legallyState vMeier, 60 Ws. 2d 452210 N.W2d 685

The observation of tools in a car Ipplice oficers did not constitute a search,
andthe tools could be seized and were properly admissible into evidence.- Ander
sonv. State66 Ws. 2d 233223 N.W2d 879

Pertinento the validity of an investigative stop is whether the facts available to
theofficer at the moment of the seizure warrant a man of reasonable caution in the
belief that the action taken was appropriateendficks v State,72 Ws. 2d 717
242 N.W2d 187

When an abused child, an occupant of defensldatiseyvas accompanied to
the house by social workers to recover the chilttlongings and exhibited to the
workersthe instruments used inflict punishment, a subsequent search warrant
wasnot tainted by amnconstitutional search. Statddlory, 73 Wis. 2d 400243
N.W.2d475

When evidence seized in an illegal search was admitted, no reversible error
resultedwhen other evidence uninfluenced by the inadmissible evidencafias
cientto convict. Kelly v State,75 Ws. 2d 303249 N.W2d 800

The drawing and testing of blood solely for diagnostic and not government-
instigatedpurposes was not a “search or seizure” even ietesting physician
testifiedat a negligent homicide trial. StateJenkinsg0 Ws. 2d 426259 N.w2d
109

A stop and frisk was not an unreasonable search and seizure.. Bffliam-
son,113 Ws. 2d 389335 N.W2d 814(1983).

A person who is lawfully in custody for a civifefise may be required to partici
patein a lineup for an unrelated criminafefise. State.WMlks, 121 Ws. 2d93,
358N.W.2d 273(1984).

There is no reasonable expectation of privacy in garbage once it has been rou
tinely collected by garbage collectors. StateStevens123 Ws. 2d 303 367
N.W.2d 788(1985).

An unlawful arrestioes not deprive a court of personal jurisdiction over a defen
dant. State vSmith,131 Ws. 2d 220388 N.W2d 601(1986).

Under the inevitable discovery doctrine, evidence seized under a defective
searchwarrant was admissible because a later inventory seardd have discov
eredit. State vKennedy134 Ws. 2d 308396 N.W2d 765(Ct. App. 1986).

Thereasonableness of an investigative stop depenfietsnand circumstances
presentat the time of the stop. StateGuzy 139 Ws. 2d 663407 N.W2d 548
(1987).
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Whenanofficer observed a tri€ violation but stopped the vehicle merely to Thefirst sentence of this section is@tement of purpose that describes the poli
renderassistance, inadvertently discovered criminal evidenceadasssible. ciesto be promoted by the state and doetscreate an enforceable, self-executing
Statev. Baudhuin 141 Wis. 2d 642416 N.W2d 60(1987). right. Schilling v Wisconsin Crime \ttims Rights Board2005 WI 17278 Wis.

Thetrial court is permitted to consider suppressed evidence at sentencing when2d 216 692 N.W2d 623 03-1855. _ )
nothingsuggests consideration will encouraliggyal searches. StateRush,147 Although defendant initial trip to the police station was consensual, when the
Wis. 2d 225432 N.W2d 688(Ct. App. 1988). defendantvas left in a locked room forfours, he was seized within the meaning

An escapee does not have a legitimate priexpgctation in premises other than ~ Of the 4th amendment. Under these circumstances, a reasonable persamivould
the penal institution he or she is sent to. StatAmos,153 Ws. 2d 257 450 havebelleved that' he was free to Ieavg. Defenqiquthanda confession,
N.W.2d503(Ct. App. 1989) offeredwithin 5 minutes of the (iters’ first questions to the defendant after 5

Aari i g . . : . hoursof isolation, was institiently attenuated from the illegal seizure and should

Aerial surveillance using standard binoculars and cameras with generally avail y o
ablestandard and zoom lenses from an airplane flying no lower than 800 feet was12Ye0een suppressed. Statéarias-Mendoz&006 WI App 134294 Ws. 2d

726, 720 N.W2d 489 05-0365.
reasonable State vLange,158 Ws. 2d 609463 N.W2d 390(Ct. App. 1990). For a search to be a private action not covered by thamgndment: 1) the

Thestatutory privilege protecting an informer protects the contents of a commu f [ ini i ; ; .
nicationthat il tend 10 teveal he identiy of he informan, The izl CoLT may  Douceaaay o e o e I B . 2T and
rely on redacted information in determinitigs informang reliability and credibil 3) theprivate entity must not conduct the search for the purpose of assisting-govern
ity in determining whether there was reasonable susgicitifying a warrantless mentalefforts. A search may be deemed a government search when it is a “joint
seizure. State vGordon,159 Ws. 2d 335464 N.w2d 91(Ct. App. 1990). endeavor'between private and government actors. Once theratsés the issue,

Evidenceobtained from a legal search following two prior illegal searches was assertinghata search is a private search, the defendant has the burden of proving

notsuppressed when the 3rd search wegritly attenuated frorthe prior two. by a preponderance of the evidence that government involvement in a seareh or sei
Statev. Anderson165 Ws. 2d 441477 N.W2d 277(1991). zurebrought it within the protections of the 4th amendment. St&ayano-Ro
Factorsused to determine the extent of a hasmwirtilage are discusse8tate man,2006 WI 47290 Wis. 2d 380714 N.W2d 548 04-1029
v. Moley, 171 Ws. 2d 207490 N.W2d 764(Ct. App. 1992). Whenofficers were metvith disorderly conduct during the execution of a search
Bank customers have no protectable privacy interesank records relating to warrant,they possessed the lawful authority to arrest notwithstanding the invalidity
accounts. State vSwift, 173 Ws. 2d 870496 N.w2d 713(Ct. App. 1993). of the warrant. State Annina,2006 WIApp 202 296 Ws. 2d 599723 N.W 2d
A defendant had no reasonable expectation of privacpanch through which 708, 05-0876.

the door to the living area was visible and that was entered through an unlocked A premises warrant generally authorizes the search of all items on the premises
screen door When an dicer came to the defendasitesidence for a legitimate ~ So0long as those items are plausible receptacles of the objects of the search. A law
purposepbservation of contraband from the porch through a window in the interior ful search of fixed premises generally extends to the entire area in which the object

doorwas not a search. StateBdgebey, 188 Ws. 2d 339524 N.w2d 911 (Ct. of the search may be found and is not limited by the possibility that separate acts
App. 1994). of entry or opening may be required to complete the search. Sta@ount2008

Theuse of a police dog to shdn automobilgparked in a motel parking did not le\;_’r? ?10 Ws. 2ckj 85 7.50| N.w2d 78? 06_0{.572- in hi h h
constitutea search. There i® legitimate expectation of privacy in the air space Whata person knowingly exposes to theblic, even in his or her own home or
around a car in a motel parking lot. Stat&urcia, 195 Ws. 2d 68535 N.W2d office, is not a subject of 4th amendment protection. Whedaaits were left
124(Ct. App. 1995), 94-2573. unattendedn a public hallway frequented by hundreds, there was no ittegath

Although a vehicle had been improperly seized, evidence obtained in a later ‘évthaig\? %%iz;gggm\}\?ffssrgg%ﬁ%dﬁg a12ndd7ltét£)1k7e6d7a,{|%;Zagogggo&é?t{mas.
searchof the vehicle under a warrant that was not based on information gathered ’ ; ; . P " ; )

h : b : ; The good faith exception precludes application of the exclusionwhere
fzrgTOtgeslgllg%awzeazgrzesvgs Anot Sgglg%d tgo4s_ul%%r5essmn. Stataines 197 Ws. officersconduct a search in objectively reasonable reliance upon clear and settled
) (Ct. App. ). ’ Wisconsinprecedenthat is later deemed unconstitutional by the United States

Whenexecuting a search warrant on private premises, the belongings of a visitor sypremeCourt. State.vDearborn2010 W1 84327 Wis. 2d 252786 N.W2d 97
onthe premises that are plausible repositories for the objects of the search, excepg7-1894.

those worn by or in the physical possessiopestonsvhose search is not autho It is a violation of the defendasttight todue process for a prosecutor to eom

rized by the warrant, may be searched. Statendrews 201 Ws. 2d 383549 ment on a defendastfailure to consent to a warrantless search. It has long been

N.W.2d210(1996), 94-1888. ) o ) atenet of federal jurisprudence that a defendanocation of a constitutional
Presencén a high drug-trdicking area, a brief meeting of individuals oside right cannot be used to imply guilt. StatéBanks,2010 WI App 107328 Wis. 2d

walk in the afternoon, and thefioler’s experience that drug transactions that take 766, 790 N.W2d 526 09-1436.

placein that neighborhood involve brief meetings on the street, without more, is  Even if police use excessive force in making an arrest a defendamiedy is

not particularized suspicion justifying @mvestigative stop. State Young,212 asuit for damages rather than exclusion of the evidence in the defermaninal

Wis. 2d 417569 N.W2d 84(Ct. App. 1997), 97-0034. ) ) o trial. For evidence to be suppressed there must be a causal relationship between
A prison inmate does not possess a reasonable expectation of privacy in his bodyhe alleged use of unreasonable force and the evidence sought to be suppressed.

thatpermits a 4th-amendment challenge to steigrches. Prisoners convicted of  Statev. Herr, 2013 WI App 37346 Ws. 2d 603828 N.W2d 896 12-0935.

crimesare protected from cruel and unusual treatment that prohibits priswalsf Arsoninvestigations under s. 165.55 (9) and (10) are subject to search warrant
from utilizing strip searches to punish, harass, humiliate, or intimidate inmates requirementset forth inMichigan v Tyler, 436 U.S. 4991978). Consent to search
regardles®f their status in the institution. Al GhashhiyaiMeCaughtry230 Ws. discussed.68 Atty. Gen. 225, ’ - ’

Zng&’S?aZ”L'j\‘rg/\gdcg%nCt' App. 1999), 98-3020. P In—custodystatements stemming from an illegal arrest are not admissible merely
ply with the rule of announcement in violatirthe 4th b Mirand f ; B \inois. 422 U.S. 590
amendmengand Art. |, s.11, did not require suppression of the evidence seized ecausédirandawarnings were given. Srown Ifiinols, 422 4. . )
whenthe oficers relied, in objective good faith, upon the pronouncements of the ~_Bankrecords are not private papers protected by a legitimate "expectation of pri
WisconsinSupreme Court, as no remedial purpose woulskbeed. State Ward, vacy.” United States.Wliller, 425 U.S. 435
2000WI 3, 231 Wis. 2d 723604 N.w2d 517 97-2008. Standardprocedure inventorying of any container impounded by paieegea

A curtilage determination is a question of constitutional fact subject to a 2—step sonablesearch. South Dakota®pperman428 U.S. 364
review. The findings of evidentiary or historical fact are reviewed for clear error Standardgor application of exclusionary rule to live-witnesstimony are dis
to determine if they are contrary to the great weight and clear preponderdimee of  cussed.United States.\Ceccolini,435 U.S. 26§1978).

evidence. The ultimate determination of constitutional fact is reviedeaovo. A newspaper dite may be searched for evidenceaofrime even though the
State vMartwick, 2000 WI § 231 Ws. 2d 801604 N.W2d 552 98-0101. newspaper is not suspected of a crime. Zurchstanford Daily436 U.S. 547
Generallya premises warrant authorizes the search of all items thalbassble (1978).

receptaclesf the objects of the search. When currency arasbject, looking
throughdocuments for hidden currency was appropriate. When the incriminating u
natureof the document was apparent upon brief perusaeimire was justified
underthe plain view doctrine. State®@swald,2000 WI App 3232 Wis. 2d 103

Stoppinga car for no other reason than to check the license and regisivaton
nreasonablender the 4th amendment. DelawarBrouse440 U.S. 64§1979).
In—courtidentification of the accused was not suppressed as the fruit of an

606 N.W.2d 238 97-1219. unlawful arrest. United States @rews 445 U.S. 4631980).

Whena person turns material over to a 3rd pahg person who turned over the A person has been seized within the meaning of the 4th amendment only if, in
materialhas no 4th-amendment protection if the 3rd party reveals or conveys the view of all of the circumstances surrounding the incidenteasonable person
materialto governmental authorities, whether or not the person who torrerd would have believed that he or she wasfre to leave. United StatesMenden
the material had a subjective belief thiaé 3rd party would not betray him or her ~ hall, 446 U.S. 5441980).

Statev. Knight, 2000 WI 16 232 Wis. 2d 305605 N.W2d 291 99-0368. lllegally seized evidence was properly admitted to impeach the defesfdisg’

While the subtleties of police practice in some cases necessitate an expert wit trial testimony given inresponse to proper cross—examination, when the evidence
nessthere is no per se requirement that there be expert testimprovéan exces did not squarely contradict théefendans testimony on direct examination.
sive use of force claim. Robinson@®ity of West Allis,2000 W1 126239 Ws. 2d United States vHavens446 U.S. 6201980).

595 619 N.w2d 692 98-121. Arcaneconcepts oproperty law do not control the ability to claim 4th amend

Whata person knowinglexposes to the public is not subject to 4th-amendment - mentprotections. Rawlings Kentucky 448 U.S. 9§1980).
protection. An inner tube rental and campground business did not have a-reason  rasemblancéo a “drug courier profile” waan insuficient basis for seizure
ableexpectation of privacy iareas open to the public. Float-Rite Park, Indilv Reidv. Geopjia, 448 U.S. 4331980) ’
lageof Somerse2001WI App 113, 244 Wis. 2d 34629 N.W2d 818 00-1610. . i L L P . L

Th f an infrared ing device to d ting f id Objective facts andircumstantiakvidence justified an investigative stop of a

euse of an infrared sensing device to delteett emanating from aresidence oy qqler'svehicle. United States Cortez,449 U.S. 41 (1981).

constitutesa search requiring a warrartate vLorager2002 WI App 5250 Ws. . A o
2d 198 640 N.W2d 555 00-3364. See also Kyllo 4.S.533 U.S. 27150 L. Ed. A warrant to search premises for contraband implicitly cawigts it limited
2d 94 (2001). authorityto detain occupants during a search. Michigegummers452 U.S. 692

An individual doeshot have a reasonable expectation of privacy in a public rest (1981). . . .
room stall when he or she occupies it with another individual, leaves the door . Theautomobile exception does not extend to a closed, opaque container located
slightly ajar and evinces no indication that the stall is being used for its intended in the luggage compartment. RobbinCalifornia,453 U.S. 42q1981).
purpose. Statev. Orta, 2003 WI App 93264 Ws. 2d 765663 N.W2d 358 Police placement of a beeper in a container of precursor chemical used to
02-1008. manufacturean illicit drug and the subsequent surveillance of the defesdzart’



http://docs.legis.wisconsin.gov/document/courts/141%20Wis.%202d%20642
http://docs.legis.wisconsin.gov/document/courts/416%20N.W.2d%2060
http://docs.legis.wisconsin.gov/document/courts/147%20Wis.%202d%20225
http://docs.legis.wisconsin.gov/document/courts/147%20Wis.%202d%20225
http://docs.legis.wisconsin.gov/document/courts/432%20N.W.2d%20688
http://docs.legis.wisconsin.gov/document/courts/153%20Wis.%202d%20257
http://docs.legis.wisconsin.gov/document/courts/450%20N.W.2d%20503
http://docs.legis.wisconsin.gov/document/courts/450%20N.W.2d%20503
http://docs.legis.wisconsin.gov/document/courts/158%20Wis.%202d%20609
http://docs.legis.wisconsin.gov/document/courts/463%20N.W.2d%20390
http://docs.legis.wisconsin.gov/document/courts/159%20Wis.%202d%20335
http://docs.legis.wisconsin.gov/document/courts/464%20N.W.2d%2091
http://docs.legis.wisconsin.gov/document/courts/165%20Wis.%202d%20441
http://docs.legis.wisconsin.gov/document/courts/477%20N.W.2d%20277
http://docs.legis.wisconsin.gov/document/courts/171%20Wis.%202d%20207
http://docs.legis.wisconsin.gov/document/courts/490%20N.W.2d%20764
http://docs.legis.wisconsin.gov/document/courts/173%20Wis.%202d%20870
http://docs.legis.wisconsin.gov/document/courts/496%20N.W.2d%20713
http://docs.legis.wisconsin.gov/document/courts/188%20Wis.%202d%20339
http://docs.legis.wisconsin.gov/document/courts/524%20N.W.2d%20911
http://docs.legis.wisconsin.gov/document/courts/195%20Wis.%202d%2068
http://docs.legis.wisconsin.gov/document/courts/535%20N.W.2d%20124
http://docs.legis.wisconsin.gov/document/courts/535%20N.W.2d%20124
http://docs.legis.wisconsin.gov/document/courts/197%20Wis.%202d%20102
http://docs.legis.wisconsin.gov/document/courts/197%20Wis.%202d%20102
http://docs.legis.wisconsin.gov/document/courts/539%20N.W.2d%20723
http://docs.legis.wisconsin.gov/document/courts/201%20Wis.%202d%20383
http://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20210
http://docs.legis.wisconsin.gov/document/courts/549%20N.W.2d%20210
http://docs.legis.wisconsin.gov/document/courts/212%20Wis.%202d%20417
http://docs.legis.wisconsin.gov/document/courts/212%20Wis.%202d%20417
http://docs.legis.wisconsin.gov/document/courts/569%20N.W.2d%2084
http://docs.legis.wisconsin.gov/document/courts/230%20Wis.%202d%20587
http://docs.legis.wisconsin.gov/document/courts/230%20Wis.%202d%20587
http://docs.legis.wisconsin.gov/document/courts/602%20N.W.2d%20307
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%203
http://docs.legis.wisconsin.gov/document/courts/231%20Wis.%202d%20723
http://docs.legis.wisconsin.gov/document/courts/604%20N.W.2d%20517
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%205
http://docs.legis.wisconsin.gov/document/courts/231%20Wis.%202d%20801
http://docs.legis.wisconsin.gov/document/courts/604%20N.W.2d%20552
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%20App%203
http://docs.legis.wisconsin.gov/document/courts/232%20Wis.%202d%20103
http://docs.legis.wisconsin.gov/document/courts/606%20N.W.2d%20238
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%2016
http://docs.legis.wisconsin.gov/document/courts/232%20Wis.%202d%20305
http://docs.legis.wisconsin.gov/document/courts/605%20N.W.2d%20291
http://docs.legis.wisconsin.gov/document/courts/2000%20WI%20126
http://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%20595
http://docs.legis.wisconsin.gov/document/courts/239%20Wis.%202d%20595
http://docs.legis.wisconsin.gov/document/courts/619%20N.W.2d%20692
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20113
http://docs.legis.wisconsin.gov/document/courts/244%20Wis.%202d%2034
http://docs.legis.wisconsin.gov/document/courts/629%20N.W.2d%20818
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%205
http://docs.legis.wisconsin.gov/document/courts/250%20Wis.%202d%20198
http://docs.legis.wisconsin.gov/document/courts/250%20Wis.%202d%20198
http://docs.legis.wisconsin.gov/document/courts/640%20N.W.2d%20555
http://docs.legis.wisconsin.gov/document/courts/533%20U.S.%2027
http://docs.legis.wisconsin.gov/document/courts/150%20L.%20Ed.%202d%2094
http://docs.legis.wisconsin.gov/document/courts/150%20L.%20Ed.%202d%2094
http://docs.legis.wisconsin.gov/document/courts/2003%20WI%20App%2093
http://docs.legis.wisconsin.gov/document/courts/264%20Wis.%202d%20765
http://docs.legis.wisconsin.gov/document/courts/663%20N.W.2d%20358
http://docs.legis.wisconsin.gov/document/courts/2005%20WI%2017
http://docs.legis.wisconsin.gov/document/courts/278%20Wis.%202d%20216
http://docs.legis.wisconsin.gov/document/courts/278%20Wis.%202d%20216
http://docs.legis.wisconsin.gov/document/courts/692%20N.W.2d%20623
http://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%20134
http://docs.legis.wisconsin.gov/document/courts/294%20Wis.%202d%20726
http://docs.legis.wisconsin.gov/document/courts/294%20Wis.%202d%20726
http://docs.legis.wisconsin.gov/document/courts/720%20N.W.2d%20489
http://docs.legis.wisconsin.gov/document/courts/2006%20WI%2047
http://docs.legis.wisconsin.gov/document/courts/290%20Wis.%202d%20380
http://docs.legis.wisconsin.gov/document/courts/714%20N.W.2d%20548
http://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%20202
http://docs.legis.wisconsin.gov/document/courts/296%20Wis.%202d%20599
http://docs.legis.wisconsin.gov/document/courts/723%20N.W.%202d%20708
http://docs.legis.wisconsin.gov/document/courts/723%20N.W.%202d%20708
http://docs.legis.wisconsin.gov/document/courts/2008%20WI%2059
http://docs.legis.wisconsin.gov/document/courts/2008%20WI%2059
http://docs.legis.wisconsin.gov/document/courts/310%20Wis.%202d%2085
http://docs.legis.wisconsin.gov/document/courts/750%20N.W.2d%20780
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%2068
http://docs.legis.wisconsin.gov/document/courts/317%20Wis.%202d%20764
http://docs.legis.wisconsin.gov/document/courts/767%20N.W.2d%20629
http://docs.legis.wisconsin.gov/document/courts/2010%20WI%2084
http://docs.legis.wisconsin.gov/document/courts/327%20Wis.%202d%20252
http://docs.legis.wisconsin.gov/document/courts/786%20N.W.2d%2097
http://docs.legis.wisconsin.gov/document/courts/2010%20WI%20App%20107
http://docs.legis.wisconsin.gov/document/courts/328%20Wis.%202d%20766
http://docs.legis.wisconsin.gov/document/courts/328%20Wis.%202d%20766
http://docs.legis.wisconsin.gov/document/courts/790%20N.W.2d%20526
http://docs.legis.wisconsin.gov/document/courts/2013%20WI%20App%2037
http://docs.legis.wisconsin.gov/document/courts/346%20Wis.%202d%20603
http://docs.legis.wisconsin.gov/document/courts/828%20N.W.2d%20896
http://docs.legis.wisconsin.gov/document/courts/436%20U.S.%20499
http://docs.legis.wisconsin.gov/document/courts/422%20U.S.%20590
http://docs.legis.wisconsin.gov/document/courts/425%20U.S.%20435
http://docs.legis.wisconsin.gov/document/courts/428%20U.S.%20364
http://docs.legis.wisconsin.gov/document/courts/435%20U.S.%20268
http://docs.legis.wisconsin.gov/document/courts/436%20U.S.%20547
http://docs.legis.wisconsin.gov/document/courts/440%20U.S.%20648
http://docs.legis.wisconsin.gov/document/courts/445%20U.S.%20463
http://docs.legis.wisconsin.gov/document/courts/446%20U.S.%20544
http://docs.legis.wisconsin.gov/document/courts/446%20U.S.%20620
http://docs.legis.wisconsin.gov/document/courts/448%20U.S.%2098
http://docs.legis.wisconsin.gov/document/courts/448%20U.S.%20438
http://docs.legis.wisconsin.gov/document/courts/449%20U.S.%20411
http://docs.legis.wisconsin.gov/document/courts/452%20U.S.%20692
http://docs.legis.wisconsin.gov/document/courts/453%20U.S.%20420

35 PREAMBLE, WIS. CONSTITUTION

by monitoring beeper transmissions was not prohibited by the 4th amendment. In the context of a valid arrest supported by probable ctheserrestes’expecta

U.S.v. Knotts,460 U.S. 27§1983). tions of privacy were not éénded by the minor intrusion of a brief swab of his
The detention andhterrogation of an airline passenger fitting a “drug courier ~ cheeksfor DNA. That same context of arrest gives rise to significant state interests
profile” was unconstitutional. Florida Royer 460 U.S. 49%1983). in identifying respondent not only $bat the proper name can be attached to his

Underthe “independent source” doctrine, evidence discovered during a valid chages but also so that the criminal justice system can make informed decisions

searchwas admissible regardiess of whether initial entry was illegal. Sedura.v concerningpretrial custody Upon these considerations, DNA identification of
468U.S. 796(1984). arresteess a reasonable search that can be considered part of a routine bocking pro

cedure. Maryland.\King, 569 U.S. 133 S. Ct. 123685L. Ed. 2d 171(2013).
The “reasonableness” of the investigative detention: An “ad bonstitutional
gtest. Wiseman. 67 MLR 641 (1984).

The “good faith” exception to the exclusionary rule allowed the admission of
evidenceobtained by dfcers acting in objectively reasonable reliance on a search
warrant,issuedby a detached and neutral magistrate, later found to be unsupporte:

by probable cause. U.S.heon,468 U.S. 8971984). The exclusionary rule and the 1983-1984 term. Gammon. 68 MLR 1 (1984).
The“good faith” exception to the exclusionary rule is discussed. Massachusetts _._Th€constitutionality of the canine shiearch: From Katz to dogs. Fitzgerald.
v. Sheppard468 U.S. 9841984). 68MLR 57 (1984).

If a “wanted flyer” has been issued on the bafiarticulable facts supporting Analyzing the reasonableness of bodily intrusions. Sarnacki. 68 MLR 130

reasonableuspicion that a wanted person kasimitted a crime, otherfafers (1984). . . . . u
may rely on the flyer to stop and question that persdnited States.\Hensley Theg_oog_ faithexception to the exclusionary rule: The latest example of “new
469U.S. 221(1985). federalism”in the'states. 71 MLR 166 (1987).

In assessing whether detention is too long to be justified as an investigagive Search and seizure—abandonment. 1974 WLR 212.

it is appropriate to examine whether the police diligently pursued a means ef inves  Terry revisited: Critical update orecent stop—and—frisk developments. 1977
tigation likely to quickly confirm or dispel their suspicions. United States v WLR 877.

Sharpe470 U.S. 6751985). The future ofthe exclusionary rule and the development of state constitutional
Proposed sgery under general anesthetic to recover a bullet from an accused law. 1987 WLR 377.
robber’sbody was an unreasonable searchnsi@n v Lee,470 U.S. 7531985). Thegood—faith exception to the exclusionary ruleis&éthan. WBB Aug. 1986.

Fingerprintswere not admissible when the police transported the suspectto asta Searchand Seizuref Computer Data. McChrystal, Gleisn&uborn. Ws.
tion housefor fingerprinting without consent, probable cause, or prior judicial Law. Dec. 1998.

authorization. Hayes vFlorida,470 U.S. 81 (1985). DNA Extraction on ArrestMaryland v Kingand Wsconsins NewExtraction
Apprehensiorby the use of deadly force is a seizure subject to the reasonable LaW. Dupuis. \is. Law Sept. 2013.
ness requirement. efinessee.\Garner471 U.S. 1(1985). CONSENT AND STANDING
Whenan oficer stopped a cdor traffic violations and reached into the car to Thefact that consent to the search of a car was given while the defendant was
movepapers obscuring the vehicle ID numliscovered evidence was admissi in custodydoesnot establish involuntariness. It was not improper for the police
ble. New York v. Class475 U.S. 1061986). to tell the defendant that if a search did not produce stolen goods he would be
Thereasonable expectation of privacy was not violated when police, acting on released.Gautreaux vState 52 Wis. 2d 489190 N.W2d 542
ananonymous tip, flew ovehe defendarg’enclosed backyard and observed mari Whenpolice opened a package in the possession of an express company without
juanaplants. California vCiraolo,476 U.S. 20{1986). awarrant or the consent of the addressee, persons later arrested in possession of the
Defendantshave no reasonable privacy inter@sttrash left on a curb for package, other than the addressee, haamaling to challenge the evidence on the
pick—up. Thereforea warrantless search is not prohibited under federal Gale groundof illegal search. Defendants would hawestablish a possessory interest
forniav. Greenwood486 U.S. 351988). in the package at the time of the search. StaG@hristel,61 Ws. 2d 143211
The use of a roadblock to halt a suspeeutomobile constituted a seizure. N.W.2d 801 " o .
Browerv. County of Inyo489 U.S. 593103 L. Ed. 2d 62§1989). The defendant was qualified to challenge the admissibility of evidence taken
Theimpeachment exception to the exclusionary rule does not eixté¢he use from his wife, when he and his wife were in each dthpresence when arrested
of illegally obtained evidence to impeach testimony of defense witnesses other thanfOr the same crime, a search of her person at that time would have been at a place
thedefendant. James Minois, 493 U.S. 307107 L. Ed. 2d 6761990). wherethe defendant had a legitimate right to be; the object of the search, incident

: . R to the arrest for robbery could only be for weapons and incriminating evidence
h Fora S?'Z#tre of % pe;son to ogcurttherg must eltth%:);ef an ﬁppl'cfat'otﬂ of force, 5gainsthim and his wife: and this situation carried over into a custodial sefirch
noweverslight, or when force Is absent, submission to S_show ot auther the wife which was thereafter conducted at the police station where the search
ity California v Hodari D499 U.S. 279113 L. Ed. 690 (1991). occurred. State vMabra,61 Wis. 2d 613213 N.W2d 545

Whenan oficer has no articulable suspicion regarding a person, but requests that - gqng of 3 murdered property owner did not, as such, have authority to consent
personto allow the search of his luggage, there is no seizure of the persorif a rea 1 3 search of the premises. Kellytate75 Ws. 2d 303249 N.W2d 800
sonableperson wouldeel free to decline thefafer’s request or end the encounter P - y ) o

; : A person living in a tent in the yaad a house had no authority to grant consent

Floridav. Bostick,501 U.S. 4.29115 L. !Ed' 2d 3891991). . to awarrantless search of the house. A polifie@fs observation through a win

Fourth-amendmenprotections against unreasonable searches and seizures goy of a cigarette being passed in the house did not constitute probable cause for
extendto civil matters. The illegal eviction of a trailer home from a private park 5 warrantless search of the house for marijuana. The “plain view” doctrine dis
with deputy sherfb present to prevent interference was an unconstitutional seizure ¢,ssed. State vMcGovern,77 Ws. 2d 203252 N.W2d 365

of property Sqldal VC?OK County506 U.S. 56121 L. Ed. 2.d 45Q1992)' ) An estranged wife had no authoritydonsent to the warrantless search of prop
Whetherpolice must *knock and announce” prior to entering a residence-in exe ety she owned jointly with her defendant husband but did not occupy at that time.
cuting a warrant ipart of the reasonableness inquiry under the 4th amendment. statey. Verhagen86 Ws. 2d 262272 N.W2d 105(Ct. App. 1978).
Wilsonv. Arkansasb14 U.S. 927131 L. Ed. 2d 97§1995). The boyfriend of an apartment lessee who paid no rent or expensesesel
Publicschool students are granted lesser privacy protections than adults; and stuaccess to the apartment was at the whim of the lessee did not have even a limited
dentathletes even less. Mandatory drug testing of student athletes did not violateregsonable expectation of privaicythe premises when away form the premises.
the constitutional protection against unreasonable searches and seizures. Schoogtate v Fillyaw, 104 Ws. 2d 700312 N.w2d 795(1981).
Dist. 475 v Acton, 515 U.S. 646132 L. Ed. 2d 5641995). ) Theimpoundment and subsequent warrantless inventory search iothating
It is a violation of the 4th amendment for police to bring members ohéka alocked glove box, were not unconstitutional. Automatic standing is discussed.
or other 3rd persons into a home during the execution of a warrant when the pres giatey, Callaway 106 Ws. 2d 503317 N.W2d 428(1982)
enceof the 3rd persons in the home is not in aid of the execution of the warrant. = défendant had no st'andingaontest'the legality of séarch of a van because

Wilsonv. Layne,526 U.S. 603143 L. Ed. 2d 81§1999). e )
Inherentin Summersauthorization to detain an occupant of the placédo c7)f23 lgf'; &fs&;&"}gz&ggﬁémml over the van. Staifsurmerski,106 Ws. 2d

searcheds theauthority to use reasonable force tteefuate the detention. Use When the defendastmother admitted police into her h Kktoh

of force in the form of handcisfto efectuate detention in the garage outside the g” the defen am;ngt er admitte |"c)jo |§e§go er 109mv6\}4 toztg 1803;135 son,

housebeing searched was reasonable when the governmental interests outweighe E\"/\% dsfggel'g&"ea of the son was valid. Statedgers] S- 2

themauginal intrusion. Muehler\Mena,544U.S. 93161 L. Ed. 2d 299125 S. W, (1984). _

Ct. 1465(2004). Whenpolicereentered a home to recreate a crime 45 hours after consent to enter
Violation of the “knock-and—announce” rule does not requirestigpression \évgslgl\é%ré,?\lv%%récgggllzggswas properly suppressed. Stateuglas123 Ws.

of all evidence found in the search. HudsoWlichigan,547 U.S. 586165 L. Ed. 3 : ( ). ) .

2d56,126 S. Ct. 215¢2006). A person whdorrows a car with the owrierpermission has a reasonable expec

A claim of excessive force in the course of making a seizure of the person is prop Eﬁg%%;’f privacy in the vehicle. StateDixon, 177 Ws. 2d 461501 N.W2d 442

erly analyzed under the 4th amendmembjective reasonablenestandard. A ) . )
police officer’s attempt to terminate a dangerous high-speed car chateeaat In a consent search, voluntariness and freedom from coercion, natfityed
ensthe lives of innocent bystanders does not violate the 4th amendment, even wherfonsentmust be shown. Language and cultural background are relevant in deter
it places the fleeingotorist at risk of serious injury or death. Scottiarris,550 mining whether the police took advantage in gaining consent. Sisiteng, 178

U.S.372 167 L. Ed. 2d 686127 S. Ct. 176¢2007). Wis. 2d 525 504 N.W2d 428(Ct. App. 1993).
To trigger the exclusionary rule, police conduct must bcgzritly deliberate A warrantless entry by uniformedfisers to make arrests after undercover
thatexclusion can meaningfully deter the conduct, anticgeritly culpable that agentsgained permissive entrance to the premises was justified under the consent

suchdeterrence is worth the price paid by the justice system. The exclusionary rule €xceptionand no exigent circumstances were required. Stathmston]84Wis.
servesto deter deliberate, reckless, or grossly negligent conduct, or in seme cir 2d 794 518 N.W2d 759(1994).

cumstancesecurring or systemic negligence. When police mistakes are the result ~ Evidenceobtained in a consensual search of the defersieat'when the cen

of negligence, such as here wiecancelled warrant was not removed from a-data ~ sentwas given during an illegal search was admissible as the evidence was not
base,rather than systemic error or reckless disregard of constitutional require “comeat” by information learned in the interrogation. Stat€eetsch186Wis.

ments,any maginal deterrence does not pay its widerring v United States555 2d1, 519 N.W2d 634(Ct. App. 1994).

U.S.135 129 S. Ct. 695172 L. Ed. 2d 4962009). All occupants of a vehicle in a police-initiated stop are seized and have standing
Whenofficers make an arrest supported by probable cause for a saffense to challenge the lawfulness of the seizure.e$tablish lawfulness, the state must

and bring the suspect to the station to be detained in cusakihg and analyzing establishthat the police possessed reasonable, articulable suspicion to seize some

a cheekswab of the arresteeDNA is, like fingerprinting and photographing, a onein the vehicle. State. Harris, 206 Ws. 2d 243557 N.W2d 247(1996),
legitimatepolice booking procedure that is reasonable under the 4th amendment. 95-1595.
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PREAMBLE, WIS. CONSTITUTION

Whetherpersons have “commauthority” to consent to a search of a premises
dependsnot on property rights, but on the relationship between the consenting

party and the premises. Co-residents have “common authority” to consent to a

searchput relatives of residents and property owners do @onsent of one who
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reasonabl@erson would believe that he or she is free to depart the scene.. State v
Jones2005 WI App 26278 Ws. 2d 774693 N.W2d 104 03-3216.

In a trafic stop context, where the test of consent to search is whether a-reason
ableperson would feel free to disregard the police and go about his or her business,

possessesommon authority is binding against an absent resident, but is not against the fact that the persas'drivers license or other fi€ial documents are retained

a nonconsenting party who is present. Stat&ieffer, 207 Ws. 2d 462 558
N.W.2d 664 (Ct. App. 1996), 96-0008; Afmed 217 Wis. 2d 531577 N.W2d 352
(1998),96-0008. See also, StateSt. Germaine2007 WI App 214305 Ws. 2d
511, 740 N.W2d 148 06—2555.

Consento a search must b@owledgeably and voluntarily given. When eon
sentis not requested, it cannot be knowledgeably and voluntarily given. State v
Kiekhefer,212 Ws. 2d 460569 N.W2d 316(Ct. App. 1997), 96-2052.

Suddenlyplacing a police dicer at each side of a vehicle just prior to asking for
consento search cannot be said to create or to be intended toaEmEive situa
tion. State vStankus220 Ws. 2d 232582 N.W2d 486(Ct. App. 1998), 97-2131.

A person with no property interest who may have entered the preegges
matelybut did not have permission to remain to the time of a search is without
standingto challenge the search. StatéCray 220 Ws. 2d705 583 N.W2d
668 (Ct. App. 1998), 97-2746.

by the oficer is a key factor in assessing whether the person is seized and, therefore,
whetherconsent is voluntaryState vLuebeck2006 WI App87,292 Wis. 2d 748
715N.W.2d 639 05-1013.

Orderly submission to law enforcemenficérs who, in dect, incorrectly repre
sent that they have the authority to search and seize pragexy knowing, intelk
gent,and voluntary consent under #i amendment. Whenfiafers ofered the
defendanta fleeting glimpse of aubpoena signed by a judge, they suggested
authoritythey did not possess that led the defendant to believe he could not refuse
consenfor the oficers to search his room and seize his comp@éte vGiebel,
2006 WI App 239 297 Wis. 2d 446724 N.W2d 402 06-0189.

Theholding ofJones2005 WI App 26is inapplicableo consent to the search
of a vehicle made after the defendant badn lawfully seized. StateMartwig,
2007WI App 16Q 302 Wis. 2d 678735 N.W2d 597 06—-2804.

Theholding ofAngelia D.B that searches on school grounds must be supported

To have standing to challenge the pre—delivery seizure of a package not by reasonable suspicion extends to searches in school parking lots. A school search

addressetb the defendanthe defendant has the burden of establishing sorme rea
sonableexpectation of privacy ithe package, which will be determined on a case—
by—caseasis. State Ramirez228 Ws. 2d 561598 N.W.2d 247(Ct. App. 1999),
98-0996.

Non-objectedto warrantless entry by police into living quarters is entry
demandedinder color obffice granted in submission to authority rather than as
an understanding and intentional waiver of a constitutional right. If consent is
grantedonly in acquiescence to amlawful assertion of authoritthe consent is
invalid. An initial refusal to permit a search when asked militates agafinstiag
of voluntariness. State Munroe,2001 WI App 104244 Wis. 2d 1630 N.W2d
223 00-0260.

is legal when it satisfies a 2—prong test: 1)gharch must be justified at its ineep
tion, and 2) reasonably related in scope to the circumstances which justified the
interferencen the first place. A schoolfitial has the responsibility to keep stu
dentssafe on school grounds. The search here was justified at its inception because
schoolofficials were put on alert that the defendant was in possession of drugs that
dayand school dicials must act on such a tip. When searches of the defemdant’
person,backpack, and locker were cleared, the search was reasonable in scope
whenthe next step for schoolfifials was to search the defendartar State v
Schloegel2009 WI App 85319 Wis. 2d 741769 N.W2d 13Q 08-1310.
Thedefendant in this case did not have a legitimate expectation of privacy in a
packagentercepted by a delivery service and later searched. While the expectation

Whenofficers gained entry into a motel room for the stated, but false, reason of 0f privacy when using an alias to send or receive mail is something society may

determiningwhether the occupant had violated an ordinance requiring the presen
tation of proper identificatiowhen renting a room, any license granted by acquies

acceptas reasonable, the coupling of a false name and a false address, along with
anunknown sender and a statement by the defendant that the package belonged to

cenceto their entry vanished when proper identification was presented, and the Someone else did not demonstrate that the defendant had a reasonable expectation

officershad no authority to conduct a genesehrch. State Wlunroe,2001 WI
App 104, 244 Wis. 2d 1 630 N.W2d 223 00-0260.

In light of the reduced expectation of privacy that applies to propertyantan
mobile, the search of a vehicle passenggacket based upon the driteeconsent
to the search of the vehicleas reasonable. StateMatejka,2001 WI 5241 Ws.
2d52 621 N.Ww2d 891 99-0070.

of privacy in the package. StateBarl,2009 WI App 99320 Wis. 2d 639 770
N.W.2d 755 08-1580.

In considering the totality of the circumstances surrounding whether consent
wasgiven voluntarily the court considered: 1) whether the police used deception,
trickery, or misrepresentation; 2) whether the police threatened or physically intim
idatedthe defendant or punished him or her by the deprivation of something like

A social guest who is not an overnight guest may have a reasonable expectatioriood or sleep; 3) whether the conditions attending the request to search were conge
of privacy in premises giving standing to challenge a warrantless search if the nial, non-threatening, and cooperative, or the opposite; (4) how the defendant

guest'srelationship to the property and host is firmly rooted. Stdfieegroci,2001
WI App 126 246 Wis. 2d 261630 N.W2d 555 00-1079.

Warrantsfor administrative or regulatory searches modify the conventional
understandin@f probable cause requirements for warrastshe essence of the
searchsearch is that there is no probable cause to believe a search will yield evi
denceof a violation. Refusal of consent is not a constitutioegliirement for issu

respondedo the request to search; (5) what characteristics the defendant had as to
age,intelligence, educatiorphysical and emotional condition, and prior experi
encewith the police; and (6) whether the police informed the deferidanhhe or
shecould refuse consent. Statedvtic, 2010 WI 83326 Wis. 2d 234784 N.W.2d
740, 08-0880.

Threateningo obtain a search warrant does not vitiate consent if “the expressed

ing the warrant, although it may be a statutory violation. Suppression only applies intentionto obtain a warrant is genuine and not merely a pretext to istiais

to constitutional violations.State vJackowski2001 WI App 187247 Wis. 2d
430,633 N.W2d 649 00-2851.
A visual body cavity search is more intrusiian a strip search. It is not objec

sion. State vArtic, 2010 WI 83326 Wis. 2d 234784 N.W2d 74Q 08-0880.
Voluntary consent is less likely when the defendant answers the door toffind of
cerswith guns drawn. Howevgthe fact that an i€er has a weapon drawn at the

tively reasonable for police to conclude that consent to a strip search includes con beginningof an encounter does not prevent the situation from evolving into-some

sentto scrutiny of body cavities. StateWallace,2002 WI App 61251 Wis. 2d
625 642 N.W2d 549 00-3524.

A search authorizeldy consent is wholly valid unless that consent is given while
anindividual is illegally seized. The general rule is that a sefzaseoccurred when
an officer, by means of physical force or show of authoritygs in some way
restrainedhe liberty of a citizen. Questioning alone does not a seizure nMakeé.

a defendant spontaneously and voluntarily respondeuh oficer’s questions is

thing non—-threatening and relatively congenial. Stat&rtic, 2010WI 83, 326
Wis. 2d 234 784 N.W2d 74Q 08-0880.

A defendans consent to a search obtained following illegal police activity may
beadmissible. The court must consider the temporal proximity of the misconduct
to the statements by the defendant,ghesence of intervening circumstances, and
the purpose and flagrancy thiemisconduct. Circumstances may mitigate a short
time span including congenial conditions. Meaningful intervegincumstances

notenough to transform an otherwise consensual exchange into an illegal seizure concernsvhether the defendant acted of free will feeted by the initiaillegality.

Statev. Williams, 2002 WI 94 255 Wis. 2d 1 646 N.W2d 834 01-0463.
Thereis no bright-line rule that a tenantan unlocked apartment building with
atleast four units does not have a reasonable expectation of gritheycommon

Purposefulnessnd flagrancy of the police conduct is particularyportant
becausét goes to the heart tiie exclusionary rulg’objective of deterring unlaw
ful police conduct. State Artic, 2010 WI 83326 Ws. 2d 234784 N.W2d 740Q

areasof the stairways, hallways, and basement. Whether there is a reasonable08-0880.

expectatiorof privacy is decided on a case—by—-case basis. Stagkrdge2002
WI App 158 256 Wis. 2d 314647 N.W2d 434 01-2720.

The rule regarding consent to search a shared dwelliBgdmia v Randolph
547 U.S. 103 which states that a warrantless sear@hnot be justified when a

A teenage child may have apparent common authority to consent to police entryphysicallypresent resident expressly refuses consent, does not apply wher a physi

into the family home justifying a warrantless ent§tate vTomlinson,2002 WI
91, 254 Wis. 2d 502648 N.W2d 367 00-3134.

Consentto a vehiclesearch, given following the conclusion of a fiaétop,
whenthe police had givemerbal permission for the defendant to leave but contin

cally presentesident is taken forcibly from the residence by law enforcemfnt of
cersbhut remains in close physical proximity and refuses to consent after removal
from the residence. When the defendant was nearby but not invited to take part in
the threshold colloquy in which the defendanto-tenant granted permission to

ued to ask questionaias valid. Applying a “reasonable person” test, there was no searchthe defendant didot fall within the rule stated iRandolphsuch that the
“seizure”at the time and consent to the search was not an invalid result of an illegal searchshould have been barred and the evidence gained feupgtessed. State

seizure. State Williams, 2002 WI 94253 Ws. 2d 99644 N.W2d 919 00-3065.
Detaining,in handcufls, aperson who had arrived at a motel room with the per

v. St. Martin,2011 WI 44, 334 Ws. 2d 290800 N.W2d 858 09-1209.
Who may consent to the search of a home hinges not upon the law of property

sonwho had rented the room pending the arrival of and during the execution of a but rests rather on mutual use of the property by pergenerally having joint
searchwarrant for the hotel room was reasonable. Consent to a search of the per acces®r control formost purposes. There is no rigid rule that a weekend guest may

sons living quarters on completion of the seamhijchresulted in the seizure of

notgrant consent to searckivhether an individual has the constitutional authority

illegal drugs, when the person had been repeatedly told she was being detained bup invite law enforcement into the home of another is determined on a case—by-case

wasnot under arrest was voluntarily given aral the product of an illegal seizure.
Statev. Vorburger 2002 WI 105255 Wis. 2d 537648 N.W2d 829 00-0971.
Questioningthe defendand’ 3-year—old son outside the defendaptesence
did exceed the scope of the defendantnsento search his home when the child
was left with a police diter without anyrestrictions and there was no evidence of

basis. State vSobczak2013 WI 52347 Wis. 2d 724833 N.W2d 59 10-3034.

Specific factors that weigton whether an individual has the constitutional
authorityto invite law enforcement into the home of another include: 1) the rela
tionship of the consenter to the defendant, not only in the familial sense, but also
in terms of the social ties between the two; 2) the duration of the corsetagr

trickery, deceit, or coercion. The questioning constituted on-the—scene question in the premises3) a defendard’decision to leave an individual in his or her home

ing of a potential witness in an ongoing investigation. There was no applicable pro

alone;4) various other miscellaneous facts that may illuminate the depth of an indi

hibition against speaking with the boy about whether a gun was in the house. Statevidual’s relationship to the premises, such as whether he or she has beea given

v. Ragsdale2004 WI App 178276 Wis. 2d 52687 N.W2d 785 03-2795.
For a search with no probable cause made afterfe s&dp to be consensual,

key, keeps belongings in the home, or lists the residence as his or her address on
aor drivers license. State $obczak2013 WI 52347 Ws. 2d 724833 N.W2d

the consent must be given under circumstances where a reasonable person granting9, 10-3034.
the consent would have believed that he or she was free to leave. Some verbal or To validate the search of an object within a home on consent, the government

physicaldemonstration by the fafer, or someother equivalent facts, clearly con
veyingto the person that the tfiafmatter is concluded and tiperson should be
on his or her way is necessarbsent that, it is a legal fiction to conclude that a

must satisfy the same requirements as afgpbonsent to entenamely that the
consentehad joint access or control of the object for most purposes. S8ibes
zak,2013 WI 52 347 Ws. 2d 724833 N.w2d 59 10-3034.



http://docs.legis.wisconsin.gov/document/courts/207%20Wis.%202d%20462
http://docs.legis.wisconsin.gov/document/courts/558%20N.W.2d%20664
http://docs.legis.wisconsin.gov/document/courts/558%20N.W.2d%20664
http://docs.legis.wisconsin.gov/document/courts/217%20Wis.%202d%20531
http://docs.legis.wisconsin.gov/document/courts/577%20N.W.2d%20352
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20214
http://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20511
http://docs.legis.wisconsin.gov/document/courts/305%20Wis.%202d%20511
http://docs.legis.wisconsin.gov/document/courts/740%20N.W.2d%20148
http://docs.legis.wisconsin.gov/document/courts/212%20Wis.%202d%20460
http://docs.legis.wisconsin.gov/document/courts/569%20N.W.2d%20316
http://docs.legis.wisconsin.gov/document/courts/220%20Wis.%202d%20232
http://docs.legis.wisconsin.gov/document/courts/582%20N.W.2d%20486
http://docs.legis.wisconsin.gov/document/courts/220%20Wis.%202d%20705
http://docs.legis.wisconsin.gov/document/courts/583%20N.W.2d%20668
http://docs.legis.wisconsin.gov/document/courts/583%20N.W.2d%20668
http://docs.legis.wisconsin.gov/document/courts/228%20Wis.%202d%20561
http://docs.legis.wisconsin.gov/document/courts/598%20N.W.2d%20247
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20104
http://docs.legis.wisconsin.gov/document/courts/244%20Wis.%202d%201
http://docs.legis.wisconsin.gov/document/courts/630%20N.W.2d%20223
http://docs.legis.wisconsin.gov/document/courts/630%20N.W.2d%20223
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20104
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20104
http://docs.legis.wisconsin.gov/document/courts/244%20Wis.%202d%201
http://docs.legis.wisconsin.gov/document/courts/630%20N.W.2d%20223
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%205
http://docs.legis.wisconsin.gov/document/courts/241%20Wis.%202d%2052
http://docs.legis.wisconsin.gov/document/courts/241%20Wis.%202d%2052
http://docs.legis.wisconsin.gov/document/courts/621%20N.W.2d%20891
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20126
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20126
http://docs.legis.wisconsin.gov/document/courts/246%20Wis.%202d%20261
http://docs.legis.wisconsin.gov/document/courts/630%20N.W.2d%20555
http://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%20187
http://docs.legis.wisconsin.gov/document/courts/247%20Wis.%202d%20430
http://docs.legis.wisconsin.gov/document/courts/247%20Wis.%202d%20430
http://docs.legis.wisconsin.gov/document/courts/633%20N.W.2d%20649
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%2061
http://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%20625
http://docs.legis.wisconsin.gov/document/courts/251%20Wis.%202d%20625
http://docs.legis.wisconsin.gov/document/courts/642%20N.W.2d%20549
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%2094
http://docs.legis.wisconsin.gov/document/courts/255%20Wis.%202d%201
http://docs.legis.wisconsin.gov/document/courts/646%20N.W.2d%20834
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%20158
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%20158
http://docs.legis.wisconsin.gov/document/courts/256%20Wis.%202d%20314
http://docs.legis.wisconsin.gov/document/courts/647%20N.W.2d%20434
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%2091
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%2091
http://docs.legis.wisconsin.gov/document/courts/254%20Wis.%202d%20502
http://docs.legis.wisconsin.gov/document/courts/648%20N.W.2d%20367
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%2094
http://docs.legis.wisconsin.gov/document/courts/253%20Wis.%202d%2099
http://docs.legis.wisconsin.gov/document/courts/644%20N.W.2d%20919
http://docs.legis.wisconsin.gov/document/courts/2002%20WI%20105
http://docs.legis.wisconsin.gov/document/courts/255%20Wis.%202d%20537
http://docs.legis.wisconsin.gov/document/courts/648%20N.W.2d%20829
http://docs.legis.wisconsin.gov/document/courts/2004%20WI%20App%20178
http://docs.legis.wisconsin.gov/document/courts/276%20Wis.%202d%2052
http://docs.legis.wisconsin.gov/document/courts/687%20N.W.2d%20785
http://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%2026
http://docs.legis.wisconsin.gov/document/courts/278%20Wis.%202d%20774
http://docs.legis.wisconsin.gov/document/courts/693%20N.W.2d%20104
http://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%2087
http://docs.legis.wisconsin.gov/document/courts/292%20Wis.%202d%20748
http://docs.legis.wisconsin.gov/document/courts/715%20N.W.2d%20639
http://docs.legis.wisconsin.gov/document/courts/2006%20WI%20App%20239
http://docs.legis.wisconsin.gov/document/courts/297%20Wis.%202d%20446
http://docs.legis.wisconsin.gov/document/courts/724%20N.W.2d%20402
http://docs.legis.wisconsin.gov/document/courts/2005%20WI%20App%2026
http://docs.legis.wisconsin.gov/document/courts/2007%20WI%20App%20160
http://docs.legis.wisconsin.gov/document/courts/302%20Wis.%202d%20678
http://docs.legis.wisconsin.gov/document/courts/735%20N.W.2d%20597
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%2085
http://docs.legis.wisconsin.gov/document/courts/319%20Wis.%202d%20741
http://docs.legis.wisconsin.gov/document/courts/769%20N.W.2d%20130
http://docs.legis.wisconsin.gov/document/courts/2009%20WI%20App%2099
http://docs.legis.wisconsin.gov/document/courts/320%20Wis.%202d%20639
http://docs.legis.wisconsin.gov/document/courts/770%20N.W.2d%20755
http://docs.legis.wisconsin.gov/document/courts/770%20N.W.2d%20755
http://docs.legis.wisconsin.gov/document/courts/2010%20WI%2083
http://docs.legis.wisconsin.gov/document/courts/326%20Wis.%202d%20234
http://docs.legis.wisconsin.gov/document/courts/784%20N.W.2d%20740
http://docs.legis.wisconsin.gov/document/courts/784%20N.W.2d%20740
http://docs.legis.wisconsin.gov/document/courts/2010%20WI%2083
http://docs.legis.wisconsin.gov/document/courts/326%20Wis.%202d%20234
http://docs.legis.wisconsin.gov/document/courts/784%20N.W.2d%20740
http://docs.legis.wisconsin.gov/document/courts/2010%20WI%2083
http://docs.legis.wisconsin.gov/document/courts/326%20Wis.%202d%20234
http://docs.legis.wisconsin.gov/document/courts/326%20Wis.%202d%20234
http://docs.legis.wisconsin.gov/document/courts/784%20N.W.2d%20740
http://docs.legis.wisconsin.gov/document/courts/2010%20WI%2083
http://docs.legis.wisconsin.gov/document/courts/326%20Wis.%202d%20234
http://docs.legis.wisconsin.gov/document/courts/784%20N.W.2d%20740
http://docs.legis.wisconsin.gov/document/courts/547%20U.S.%20103
http://docs.legis.wisconsin.gov/document/courts/2011%20WI%2044
http://docs.legis.wisconsin.gov/document/courts/334%20Wis.%202d%20290
http://docs.legis.wisconsin.gov/document/courts/800%20N.W.2d%20858
http://docs.legis.wisconsin.gov/document/courts/2013%20WI%2052
http://docs.legis.wisconsin.gov/document/courts/347%20Wis.%202d%20724
http://docs.legis.wisconsin.gov/document/courts/833%20N.W.2d%2059
http://docs.legis.wisconsin.gov/document/courts/2013%20WI%2052
http://docs.legis.wisconsin.gov/document/courts/347%20Wis.%202d%20724
http://docs.legis.wisconsin.gov/document/courts/833%20N.W.2d%2059
http://docs.legis.wisconsin.gov/document/courts/833%20N.W.2d%2059
http://docs.legis.wisconsin.gov/document/courts/2013%20WI%2052
http://docs.legis.wisconsin.gov/document/courts/347%20Wis.%202d%20724
http://docs.legis.wisconsin.gov/document/courts/833%20N.W.2d%2059

37

Whenconsent to search a vehicle was given by the vebidie/er a passenger
did not efectively withdraw the drives consent teearch a briefcase contained in
the car when he asked “Got a warrant for that?” Polifieests confronted with
ambiguousstatements, such as the passesgetthis case, are not under a diaty
askfollow—up questions to clarify the ambiguittate vWantland,2014 WI 58
_Wis.2d ___ 849 N.wad 317 11-3007.

Passengerisad no “legitimate expectation of privacy” in the gldax or under
the seat of a carRakas vlllinois, 439 U.S. 1281978).

A court may not suppress otherwesgmissible evidence on the ground that it
wasseized unlawfully from a 3rgarty not before court. United State$ayner
447U.S. 727(1980).

Defendanthaged with crimes of possession may only claim benefits of the
exclusionary rule if theipwn 4th-amendment rights have in fact been violated.
United States vSalvucci448 U.S. 831980).

Whenpolice entered a 3rd parsyhouse to execute an arrest warrant, evidence
discoveredduring the search was inadmissible. Steagalthited States}51 U.S.
204(1981).
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ablecause, the search will be sustained even though itevaicted in execution
of invalid warrant. Schmidt.\State,77 Ws. 2d 370253 N.W2d 204

Affidavits for search warrants need not be drafted with technical specifimity
demonstratéhe quantum of probable cause required in a preliminary examination.
Theusual inferences that reasonable persons draw from evidence are permissible,
anddoubtful or maginal cases should be resolved by the preferencedodueded
to warrants. State Btarke81 Ws. 2d 399260 N.W2d 739

Probablecause for arrest on a charof homicide by intoxicated use of a motor
vehicle justified taking a blood sampléthout a search warrant or arrest. State v
Bentley,92 Ws. 2d 860286 N.W2d 153(Ct. App. 1979).

A defect in a portion of a search warrant did not invalidate the entire ses¥ch
rant. State vNoll, 116 Wis. 2d 443343 N.W2d 391(1984).

A “no knock” warrant to search a drug deadrouse was invalid because of a
lack of specific information to indicate the evidence would be destroyed otherwise.
Statev. Cleveland 118 Ws. 2d 615348 N.W2d 512(1984).

At a “Franks hearing” challenging the veracity of a statement supporting a
searchwarrant, the defendant must prove that a falsehoodntexgtional or with

A prisoner has no constitutionally protected reasonable expectation of privacy recklessdisregard for truth and that the false statement was necessary to finding

in his or her cell. Hudson almey468 U.S. 5171984).

probablecause. State nderson138 Wis. 2d 451406 N.W2d 398(1987).

Thestate need not prove that the defendant consenting to search knew of the right  Under the “independent source doctrine” the court examines whether an agent

to withhold consent. Florida Rodriguez469 U.S. 1(1984).

would have sought a warrant had it not been for an illegal,enigyif information

A warrantless entry to premises is permitted under the 4th amendment whenobtainedduring the entry &cted the decision to issue the warrant. Stdtange,

entry is based upon 3rd—party consent arfiderk reasonably believed the 3rd
party possessed authority to consent. lllinciRedriguez497 U.S. 177111 L.
Ed.2d 148(1990).

An officer’s opening of a closed bag found on the floos suspecs’ car during
asearch of the camade with suspestconsent was not unreasonable. Florida v
Jimeno,500 U.S. 248114 L. Ed. 2d 2971991).

A defendant canrge suppression of evidence obtained in violation of constitu
tional protections only if that defendastights were violated. U.S. Radilla,508
U.S.954 123 L. Ed. 2d 63%1993).

158Wis. 2d 609463 N.W2d 390(Ct. App. 1990).
A status check of a driverlicense arising out of police exercise of the commu
nity care—taker function is not a stop and doetrequire reasonable suspicion of
acrime. State VEllenbecker159 Wis. 2d 91464 N.W2d 427(Ct. App. 1990).
Seizureof a package delivered to a 3rd party for limited investigatetention
requiresreasonable suspicion, not probable cause. St&erdon,159 Ws. 2d
335 464 N.W2d 91(Ct. App. 1990).
An evidentiary search of a person not named in a search warrant but guesent
ing the search of a residence reasonably suspected of being a drug house was rea

The 4th amendment does not require that a seized person must be advised thajonable. State vJeter 160 Ws. 2d 333466 N.W2d 211 (Ct. App. 1991).

heis free to go before his consent to a search can be recognized as volDhtary
v. Robinette519 U.S. 33136 L. Ed. 2d 3471996).
A physically present inhabitastexpress refusal of consent to a police search is

dispositive as to him, regardless of the consent of a fellow occupant. If a potential
defendantith self-interest in objecting is in fact at the door and objects, the co—

tenant'spermission does not digie for a reasonable search, whereas the potential

objector,nearby but not invited to take part in the threshold collppses out.

Georgiav. Randolph547 U.S. 103164 L. Ed. 2d 208126 S. Ct. 151%2006).
Whena police diicer makes a tréit stop, the driver of the car and its passengers

A probable cause determinationthre face of a staleness challenge depends
uponthe nature of the underlying circumstances, whetheadtieity is of a pre
tractedor continuousature, the nature of the criminal activity under investigation,
andthe nature of what ibeing sought. State #hnert, 160 Ws. 2d 464 466
N.W.2d 237 (Ct. App. 1991).

A warrant for the seizure of film authorized the seizure, removal, and develop
mentof the undeveloped film. StateRetronel61 Ws. 2d 530468 N.W2d 676
(1991).

are seized within the meaning of the 4th amendment and so may challenge the Knowledgethat a dealer operating an ongoing drug businessmaed in his

constitutionalityof the stop. Brendlin.\California,551 U.S. 249127 S. Ct. 2400
168L. Ed. 2d 1322007).

As a matter of federal lavan appellant cannot assert an allegiethtion of his

residencesatisfied the requirements for a “no knock” search. A reasonable belief
that the weapon will be used need not be shown. Steéatkinson,161 Ws. 2d
750, 468 N.W2d 763(Ct. App. 1991), State. Williams, 168 Ws. 2d 970485

wife’s 4th-amendment rights as a basis for suppression, at his trial, of evidence N-W.2d 42 (1992).

takenfrom his wife. Mabra vGray 518 F2d 512
Consentby one resident gbintly occupied premises is generally faziént to
justify a warrantless search. Howevamhysically present inhabitasixpress

A warrantless search of an apartment for evidence of occupancy when the police
reasonablyoelieved that the tenant had vacated and the occupants were not legiti
matelyon the premises was not unreasonable. The defendant had no reasonable

refusalof consent to a police search of his or her home is dispositive as to him or expectatiorof privacy in the apartment or in property kept there. Statéhitrock,
her,regardless ahe consent of a fellow occupant. An occupant who is absent due 161Wis. 2d 960468 N.W2d 696(1991).

to alawful detention or arrest stands in the same shoes as an occupant who is absent An informant need not have a “track record” established with the police if the
for any other reason. That the arrested occupant had made an objection to theotality of the circumstances indicate probable cause for a search exists.. State v

searchof the premises before his removal did not change tliieisaty of a still
presentoccupant subsequent consent. Fernandealifornia, 571 U. S. ___,
134S. Ct. 126,188 L. Ed. 2d 252014).

Hanson 163 Wis. 2d 420471 N.W2d 301(Ct. App. 1991).

Theseverability rule undeXoll applies when the descriptionthie premises to
besearched is overly broad. Statdarten,165 Ws. 2d 70477 N.W2d 304(Ct.

Zurcher: third party searches and freedom of the press. Cantrell. 62 MLR 35 App. 1991).

(1978).

But What of Wsconsins ExclusionaryRule? The Wsconsin Supreme Court
AcceptsApparent Authority to Consent as Grounds foarkéintless Searches.
Schmidt. 83 MLR 299.

If old information contributes to an inference that probable cause exists at the
time of the application for a warrant, its age is no taint. Statoley, 171 Ws.
2d 207 490 N.W2d 764(Ct. App. 1992).

Policeserving a warrant are not requiredring a doorbell before forcing entry

Statev. Stevens: Consent by deception in the context of garbage searches. 198%tatev. Greenel72 Ws. 2d 43491 N.W2d 181(Ct. App. 1992).

WLR 191.
PROBABLE CAUSE AND WARRANTS

Useof a ruse to gain entry in the executiomafrrant when “no—knock” was not
authorizeddid not violate theannouncement rule. Special authorization is not

Probablecause meeting constitutional requirements for issuance of the search reg;izr;adfor the use of a ruse. StateMoss,172 Ws. 2d 1.0, 492 N.w2d 627

warrantof defendang premises was not established by testimony of a pofiee of
certhat a youth found in possession of amphetamines informedfiber that a
shipmentof marijuana was being delivered to the defendamEmises, when it
wasestablished that thefimer had had no previous dealings with the informant and
could not personally attest to the informantéliability The warrant was invalid.
Stateex rel. Furlong wVaukesha County Courty Wis. 2d 515177 N.w2d 333

Probablecause for arrest without a warrant underdtreamendmeraf the U.S.
constitutionis applicable irthis state. @sts for probable cause are discussed. A
citizeninformer is not subject to the requirement that tfieefshow prior reliabil
ity of his informant. State WPaszek50 Wis. 2d 619184 N.W2d 836

Probablecause must exist prior to a search of body orifices. St&ews5 Wis.
2d 83 197 N.wad 774

An affidavit reciting that a reliable informant had reported seeingye lgwantity
of heroin indefendang apartment was didient to support a search warrant. State
v. Mansfield,55 Wis. 2d 274198 N.W2d 634

Unauthorizedut-of-court disclosures of private marital communications may
notbe used in a proceeding to obtain a search warrant. Mue$tate,73 Wis.
2d 117, 243 N.W2d 393

A search warrant designating an entire farmhouse occupige azcused and
“other persons unknown” was not invalid despite the multiple occupasiaye v
Suits,73 Wis. 2d 352243 N.W2d 206

A warrant authorizing the search of the “entire first-floor premises” encom
passeda balcony roonthat was part and parcel of first flodRainey v State,74
Wis. 2d 189246 N.W2d 529

A search warrant obtained on afid#vit containing misrepresentations ay
police officer as to the reliability of an unnamed informaninvalid. When the

Failureto comply with the announcement rule was allowable whigrecs rea
sonably believed further announcement was futile. Std&ervy 174 Ws. 2d 28
496 N.W.2d 746(Ct. App. 1993).

Compliance with th@nnouncement rule must be determined at time of execu
tion. While advance request for “no—knock” authority is preferable if police at the
time of execution have grounds, failure to seekhorization is not fatal. State v
Kerr, 174 Wis. 2d 55496 N.W2d 742(Ct. App. 1993).

Theincorrect identification of a building’address in the warrant did not render
theresulting search unreasonablieen the search made was of the building identi
fied by theinformant, which was otherwise correctly identified in the warrant.
Statev. Nicholson,174 Wis. 2d 542497 N.Ww2d 791(Ct. App. 1993).

A federal magistrate’decision at a 4th amendment suppression hearing was not
bindingon a state trial court when the state watsa party nor in privity with a party
to the federal action and the federal case did not review errors in the proceeding.
Statev. Mechtel,176 Ws. 2d 87499 N.W2d 662(1993).

An investigatory stop of an automobile based solely on the fact thegltice
bore‘license applied for” plates, and the reasonable inferences that could be drawn
therefrom, was justified by reasonable suspicion. St&effin, 183 Ws. 2d 327
515N.W.2d 535(Ct. App. 1994).

For a violation of the requiremerhat a warrant be issued by a neutral and
detachedmnagistrate, actual bias and not the appearance of bias must be shown.
Statev. McBride, 187 Ws. 2d 408523 N.W2d 106(Ct. App. 1994).

An “anticipatory warrant” issued before the necessary evans occurred that
will allow a constitutional search, is subject to the same probable cause determina
tion as a conventional search warrant. Stakalpo,190 Ws. 2d 328526 N.Ww2d

searchwas conducted within a reasonable time following an arrest based en prob 814 (Ct. App. 1994).
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Thata person was a passenger in a vehicle in which cocaine was found in theknownto thepolice but not included in the warrant application, waficent to

trunk was not of itself stitient to establish probable cause to arrest the person for
beinga part of a conspiracy to possess or sell the cocaine. Stadielle,192 Wis.
2d 470 531 N.w2d 408(Ct. App. 1995).

A search warrant authorizing the search of certain premises aodc¢apants”
wasnot unconstitutional whertbere was probable cause to believe that persons on
the premises were engaged in illegal activities. Staltéayes196 Ws. 2d 753540
N.W.2d 1 (Ct. App. 1995), 94-3040.

A request to perform field sobriety tests does not convert an otherwise lawful
investigatorystop into an arrest requiring probable cause. County of Dane v
Campshure204 Ws. 2d 27552 N.W2d 876(Ct. App. 1996), 96-0474.

Probable cause is not requiredustify a search conducted on school grounds
by a police diicer at the request of and in conjunction with with school authorities.
A lesser “reasonable grounds” standard applies. ®$tAtgelia D.B.211 Wis. 2d
140, 564 N.w2d 682(1997), 95-3104.

A suspect seeming reluctance to have the front of his boxer shorts patted at

establisha reasonable suspicion that knocking and announcing, under the-circum
stanceswould be dangerous or futile or would inhibit théeefive investigation

of the crime. State. \Henderson2001 W1 97 245 Wis. 2d 345629 N.w2d 613
99-2296.

Whethertenants have a reasonabigectation of privacy in stairways and halls
of rental propertys to be determined by assessing each case on its individual facts
anddepends on whether the person has exhibited an actual subjective expectation
of privacy inthe area inspected and whether society is willing to recognize the
expectatiorasreasonable. State Trecroci,2001 WI App 126246 Ws. 2d 261
630N.W.2d 555 00-1079.

Thereis a presumption that a warrantless search of a private residence is per se
unreasonableA warrantless search requires probable cause, not reasonable suspi
cion. Although flight from an dfcer may constitute reasonable suspicion, it does
not rise to probable cause. For probable cause theréomadtir probability that
contrabandr evidence will be found in a particular pla&ate vRodriguez2001
WI App 206 247 Wis. 2d 734634 N.W2d 844 00-2546.

belowthe waist did not give rise to probable cause to search inside the shorts when'"\yarrantsfor administrative or regulatory searches modify the conventional
no specific suspicion of a crime was focused on the suspect and no weapon or conynderstandingf probable cause for warrants as the essence of the search is that

trabandhad been plainly felt in &rry pat down search. StateRord,211 Wis.
2d 741, 565 N.W2d 286(Ct. App. 1997), 96-2826.

thereis no probable cause to believe a search will yield evidenceiofagion.
Refusalof consent is not a constitutional requirement for issuing the warrant,

It is not necessary that a warrant explicitly state that delivery of the sought after althoughit may be a statutory violation. Suppression only applies to constitutional

contrabandnust take place before the search is initiated vwhemequirement is
sufficiently implied. It is not necessary to describe in thiedakit in support of the
warrantthe exact role the police will play in delivering the contraband. State v
Ruiz, 213 Wis. 2d 200570 N.W2d 556(Ct. App. 1997), 96-1610.

violations. State vJackowski2001 WI App 187247 Ws. 2d 430633 N.W.2d
649 00-2851.

Theabsence of an oath ofiehation supporting the issuance of a warrant is not
amere technicality or matter of formalityAbsence of an oath subjects evidence

A no-knock search cannot be founded on generalized knowledge. Fruits of anseizedunder the defectivvarrant to suppression. Statélye, 2001 W| 124248

invalid no—knock search must be suppressed. St&tevens213 Ws. 2d 324
570N.W.2d 593(Ct. App. 1997), 97-0758.

The showing required to sustain an unannounced entry parallgisabenable
suspicionstandard for justifying investigative stops. The police must have reason
ablesuspicions based on specific articulafalets that announcing their presence
will endanger safety or present an opportunity to destroy evidence. . Stateon,
215Wis. 2d 155572 N.W2d 127(Ct. App. 1997), 95-1940.

Thereis no constitutional requirement that an anticipatory search warrant con
tain explicit conditional language limiting the execution of the warrant until after
delivery of the contraband. State Meyer 216 Wis. 2d 729576 N.Ww2d 260
(1998),96-2243.

To dispense with the rule of announcement in executing a wapamigular
factsmust be shown in each case that supportfaret reasonable suspicion that
exigentcircumstances exist. Anfirfer’'s experiencand training are valid relevant
considerations. StateMeyer216 Ws. 2d 729576 N.W2d 260(1998), 96—-2243.

Policeare not prevented from ever using evidence gleaned from an dezgah
in a subsequent and independent investigation. Wieelater investigation is not
promptedby the information obtained in the earlier search, the informatiorbmay
used. State v Simmons,220 Wis. 2d 775585 N.W2d 165(Ct. App. 1998),
97-1861.

Wis. 2d 530 636 N.W2d 473 99-3331.

If a telephone warrant application has not been recorded and there is no evidence
of intentional or reckless misconduct on the mdriaw enforcement éiters, a
reconstructedpplication may serve as an equivalent of the record of the original
applicationand can protect the defendanight to a meaningful appeal and ability
to challenge the admission of evidence. Courts should consider the time between
the application and the reconstruction, the lermaftthe reconstructed segment in
relationto the entire warrant request, if there wang contemporaneous written
documentsused to reconstruct the record, the availability of witnessestased
reconstructhe record, and the complexity of thegment reconstructed. The issu
ing judges participation may be appropriate. Stat®aflik, 2001 WI 129, 248
Wis. 2d 593636 N.W2d 690 00-1086.

Probablecause to arrest may be based on hearsay that is shown to be reliable and
emanating from a credible source. Thus information from a confiderfbanant
may supply probable causkthe police know the informant to be reliable. State
v. McAttee,2001 WI App 262248 Wis. 2d 865637 N.W2d 774 00-2803.

Thetimeliness of seeking a warrant depends upon the nature of the underlying
circumstances and concepts. When the activity is of a protracted and continuous
nature,the passage of time diminishes in significanEactors like the nature of
the criminal activity under investigation and the nature of what is being sought have

The odor of a controlled substance provides probable cause to arrest when thea bearing on where the line between stale and fresh information should be drawn

odor is unmistakable and may be linked to a specific person under the €ircum
stances of the discovery of the addrhe odor of marijuana emanating from a

in a particular case. StateMultaler 2001 WI App 149246 Wis. 2d 752632
N.W.2d89. Affirmed, 2002 WI 35 00-1846.

vehicleestablished probable cause to arrest the sole occupant of the vehicle. State An affidavit in support of a search warrant is not a research paper or legal brief

v. Secrist224 Ws. 2d 201589 N.W2d 387(1999), 97-2476.

that demands citations for every proposition. An investigatietailed listing of

Policehave authority under a valid search warrant to enter unoccupied premiseshis sources of information and accompanying credentials, combined with his indi
if the search is otherwise reasonable under the circumstances. Knocking andcationthat hisopinion was based upon his training and research providefl-a suf

announcings not required. State Moslavac230 Ws. 2d 338602 N.W2d 150
(Ct. App. 1999), 98-3037.

“Probablecause to believe” does not refer to a uniform degree of proof, but
insteadvaries in degree at €ifrent stagesf the proceedings. County of fégbon
v. Renz,231 Wis. 2d 293603 N.W2d 541(1999), 97-3512.

Thetest for finding probable causeissue a warrant is not whether the inference
drawnfrom the supporting &flavit is the only reasonable inference. The test is
whether the inference drawn is a reasonable State.WVard,2000 WI 3 231
Wis. 2d 723604 N.W2d 517 97-2008.

Marijuanaplants discovered while fiders, although mistaken, believétey
were executing a valid search warrant of an adjaegartment were properly
admittedinto evidence. Because thdicérs were required to cease all searching

whenthey discovered that they were not operating within the scope of the warrant,

incriminating statements and evidence obtained thereafter were properly sup
pressed.A warrant obtained for the second apartnizased on the discovery of

cientfoundation for the opinion he gave in support of the warrant. Ststigitaler,
2002WI 35, 252 Wis. 2d 54 643 N.W2d 437 00-1846.

Theuse of an infrared sensing device to delteett emanating from a residence
constitutesa search requiring a warrartate vLorager2002 WI App 5250 Wis.
2d 198 640 N.W2d 555 00-3364. See also Kyllo ¥.S.533 U.S. 27150 L. Ed.
2d 94 (2001).

Under Ellenbecker it was reasonable for anfiskr, who stopped a motorist
whosevehicle and general appearance matched that of a criminal suspect, to make
areport of the incident, even if thefioer had already decided that the driver was
notthe suspect, and for that purpose it was reasonable to ask for the motamist’
andidentification. Once the motorist statibcht he had no identification, there was
areasonablground for further detention. StatéMlliams, 2002 W1 App 306258
Wis. 2d 395 655 N.W2d 462 02—-0384.

An officer may perform an investigatory stop ofehicle based on a reasonable
suspicionof a non—criminal trdfc violation. State vColstad2003 WI App 25

the marijuana plants was based on untainted evidence, and additional evidencep60Wis. 2d 406659 N.W2d 394 01-2988.

obtainedthereunder was admissibl8tate vHerrmann2000 WI App 38233 Wis.
2d 135 608 N.W2d 406 99-0325.

Policewith an arrest warrant aseithorized to enter a home if they have probable
causeto believe that the person named in the warrant lives there and is frasent,
notto enter a 3rd—party’residence where the police believe the persba tovisi
tor. State vBlanco,2000 WI App 19,237 Ws. 2d 395614 N.W2d 512 98-3153.

In searching a computer for items listed in a warrant, the police are entitled to
examineall files to determine if their contents fall within the scope ofherant.
Thefirst file containing evidence of other illegal activity is admissible under the

Whenthe reasonableness of a no—knock entry is challenged, the state must pres
entevidence of the circumstances at the time of warrant execution thatjusuld
tify a no—knock entryIf the circumstances were described in the warrant applica
tion, the evidence might be testimony by aficef that nothing had come to the
officer’s attention to lead them to believe that circumstances had changed. If the
warrantapplication is silent or lacking in regard to circumstances that might render
anannounced entry dangerous or futile, the statestihjustify a no—knock entry
by showing that the &iters possessed the requisite reasonable suspicion at the time
of entry State vWhiting,2003 WI App 101264 Wis. 2d 722663 N.W2d 299,

plain view doctrine and is grounds for a warrant to search for more evidence of the 02-1721.

secondllegal activity State vSchroede2000 WI App 128237 Ws. 2d 575613
N.W.2d 911, 99-1292.

Irrespective of whether the search warrant authorizes a “no-knock’ exgry
sonablenesis determined when the warrant is execut8thte vDavis,2000 WI
270,240 Wis. 2d 15622 N.W2d 1, 99-2537.

A good faith exception to the exclusionary rule is adopted for when pdiice of
cersact in objectively reasonable reliance upon a warrant thavdewissued by
adetachednd neutral magistrate. For the exception to afipdystate must show
thatthe process used in obtaining the search warrant included a significant inves
tigationand a review by either a policefioér trained andnowledgeable in the
requirement®f probable cause and reasonable suspicion or a knowledgesble
ernmentattorney State vEason2001 WI 98245 Wis. 2d 206629 N.W2d 625
98-2595.

The constitutional validity of an unannounced entry in serving a warrant turns

Otherwiseinnocentconduct can supply the required link in the chain to establish
probablecause that a crime has or is about to be committétlough an individual
factin a series may be innocent in itself, when considered as a whole, the facts may
warrantfurther investigation. State 8chaefer2003 WI App 164266 Ws. 2d
719,668 N.W2d 760 01-2691.

The existence of probable cause in the context of informatfomided by an
anonymousgipster is determined by a totality—of-the—circumstances analysis. As
applied to assessing the reliability of an anonymous tip, a deficiency in one factor
may be compensated for by some other indicia of reliability when considered in the
contextof the totality—of-the—circumstances. A recognized indicia of the reliabil
ity of an anonymous tip is police corroboration of details, particularly details
involving predicted behavior Probable cause may exist even if the predicted
behaviorcorroborated by the police is, when viewed in isolation, innocent behav
ior. Police themselves need not observe suspicious beh&ite vSherry2004

onwhether the evidence introduced at the suppression hearing, including the factswl| App 207 277 Wis. 2d 194690 N.W2d 435 03-1531.
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PREAMBLE, WIS. CONSTITUTION

Thatan oficer arrested the defendant for a crime that does not exist, did not make if untainted evidence provides an independent source: 1) the court determines
thearrest illegal. The pertinent question is whether the arrest was supported bywhether,absent the illegal entrihe oficer would have sought the search warrant;
probablecause to believe the defendant committed a crime that does exist. Stateand 2) it asks if information illegally acquired influend¢hd magistrate’decision

v. Repenshelkk004 WI App 229277 Wis. 2d 780691 N.W2d 780 03-3089

UnderLeon,68 U.S. 897 an oficer cannot be expected to question a magis
trate’sprobable—cause determination or judgment that the form of the warrant is
technically suficient except when: 1) the magistrateissuing a warrant was
misledby information in an diflavit that the dfant knew was falser would have
knownwas false except for a reckless disregard of the truth; 2) the isaaig
tratewholly abandoned his or her judicial role; 3) when dida¥it is so lacking
in indicia of probable cause as to renddic@l belief in its existence entirely
unreasonableyr 4) when a warrant o facially deficient that the executindiof
cerscannot reasonably presume it to be valid. Staavquardt2005 WI 157
286 Wis. 2d 204705 N.W2d 878 04-1609.

Theinquiry into whether a warrantfafavit is “so lacking in indicia of probable
causeas to render €i€ial belief in its existence entirely unreasonable,” urid=m
mustbe diferentfrom the inquiry into whether the facts in the warrant application
are“clearly insuficient to support a determination of probable cause.” That the
warrantapplication wasnsuficient to support the warrant—issuing judgerob
ablecause determination does not mean that fidasit in support of thevarrant
waslacking in indicia of probable cause within the meaningeafin State vMar-
quardt, 2005 WI 157286 Wis. 2d 204705 N.W2d 878 04-1609.

Easonadded two requirements that must be met beforé.¢loa good faith
exceptionmay apply UnderEason a“significant investigation” does not require

to authorize the warrant. Absent an explicit finding by the trial court, a clear infer
encefrom the facts can compel the conclusion that law enforcement agents would
havesought a warrant had they not obtained tainted evidence. Stateall,2010
WI 8,322 Wis. 2d 299778 N.w2d 1, 07-1378.

The good-faith exception tthe exclusionary rule does not apply to a situation
in which: 1) no facts existed that would justify an arrest without a warrant; 2) the
civil arrest warrant issued by a circuit judge was void ab initio because it did not
complywith any statute authorizing the court to issue a warrant and it was not sup
portedby an oath or &ifmation; and 3) the court issued the warrant without the
benefit of verification of the facts or scrutiny of the procedure to ensure that the
judgeacted as a detached and neutral magistrate. Suppressing evidence obtained
asa result of the unauthorized, defective warrant is necessarggerve the integ
rity of the judicial process. Statehless2010 WI 82327 Wis. 2d 524785 N.W2d
568 08-2231.

An order authorizing law enforcement to instafid monitor a GPS tracking
deviceon defendang vehicle constituted a valid warrant and thfecefs’ execu
tion of the warrant was reasonable when the GPS tracking device was attached to
the vehicle while the car was parked in the defendahitveway and the car was
subsequentlglectronically monitored for a period of 35 days without the defen
dant'sknowledge. State vSveum2010 WI 92328 Wis. 2d 369787 N.w2d 317
08-0658.

ashowing that the investigation yielded the probable cause that would have been Generally,searches are subject to the “one warrant, one search” rule. Hpwever

necessaryo support the search at issue. At the same time, a significant investiga
tion for purposes oEasonrefers to more than the number oficgrs or hours
devotedto an investigation. State Marquardt2005 WI 157286 Wis. 2d 204
705N.W.2d 878 04-1609.

Thegood faithexception undekeonis a doctrine that applies to policdioérs
who execute a search warrant in the mistaken belief that it is valid. Good faith is
not a doctrine that absolves the neutral and detajitgge or magistrate from a
careful,critical and independent analysis of the facts presented when exettusing
responsibilityof determining whether probable cause for a search warrant exists.
State v Sloan,2007 WI App 146303 Ws. 2d 438736 N.W2d 189 06-1271.

asearch conducted pursuant to a lawful warrant may last as long, and be as thor
ough,as reasonably necess#yfully execute the warrant. Courts have recognized
an exception to the one warrant, one search rule when a subsequent entry and search
area reasonable continuatiofithe earlier one. The reasonable continuation rule
hastwo requirements: 1) the subsequent entry must be a continuation of the earlier
searchand 2) the decision twonduct a second entry to continue the search must
bereasonable under the circumstances. Stateevy, 2011 WI App 124337 Ws.
2d 351, 804 N.w2d 216 10-041.

Thetechnology used in conducting a GPS search did not exceed the scope of the
warrantallowing GPS tracking of the defendantehicle. The &flavit and war

Probablecause to believe that a person has committed a crime does not automati rant's language contemplated installation of a GPS device that would tirack

cally give the police probable cause to search the parbonise for evidence of
thatcrime. State \VSloan,2007 WI App 146303 Wis. 2d 438736 N.W2d 189
06-1271.

vehicle’'smovements. That the device provideficefs withreal-time updates of
thosemovementslid not alter the kind of information to be obtained under the war
rantor the nature of the intrusion allowed. Polidécéfncy does not equate with

Theuse of a credit card issued to the defendant to purchase a membership to webunconstitutionality State vBrereton2013 WI 17 345 Ws. 2d 563826 N.W2d

sitescontaining child pornographgogether with customer records confirming the

defendans home address, e-mail address, and credit card information, resulted in

the inference that there was a fair probability that the deferfuzahreceived or
downloadedimages. Details provided on the use of computers by individuals
involvedin child pornography found in thefafavit supporting the search tfe
defendant'shome strengthened this inference. Stat@nalinski,2007 WI App
233,306 Ws. 2d 101743 N.W2d 448 06-0929.

An officer’s knowledge that a vehictebwnets license is revoked will support
reasonablsuspicion for a tréit stop so long as thefficer remains unaware of any
facts that would suggest that the owner is not driving. Statewer2007 WIApp
236,306 Wis. 2d 193742 N.W2d 923 06-2388.

369, 10-1366.

A lawful stop cannot be predicated upon a mistake of Tave grounds for a traf
fic stop must be objectively reasonable, and a stop based on a subjective belief that
alaw has been brokewhen no violation actually occurred, is not objectively rea
sonable. State vBrown,2014 W1 69 Ws. 2d ___ 850 N.W2d 66 11-2907.

The particularity requirement under the 4th amendment provides that a warrant
must enable the searcheréasonablyscertain and identify the things which are
authorizedto be seized. While a description of the object into which a tracking
devicewas to be placedas a factor in satisfying the particularity requirement in
Sveumthere is no reason why another way of identifying a cell phone, such as by
its electronic serial numbetannotserve the same function as physically placing

If a search is conducted in “flagrant disregard” of the limitations in the warrant, atracking device on the defendanproperty State vTate,2014 WI 89 Ws.
all items seized, even items within the scope of the warrant are suppressed. Wherpd 849 N.w2d 798 12-0336. -

the search consisted of moving items in plain view in order to document them, the

circuit court correctly concluded that the police conduct, while troubling, did not
requiresuppression of all evidence seized during the search. SReader2008
WI App 47,308 Ws. 2d 428748 N.W2d 471 07-1019.

If the location to be searched is not described witficgeht particularity to
inform officers which unit in a multi-unit building they are to search, the particular
ity required by the 4th amendment has not been satisfeeflisfify a search of the
whole building, there must be probable causéhmsupporting &flavit to search
eachunit in the building, or there must be probable cause to search the entire build
ing. State vJackson2008 WI App 109313 Ws. 2d 162 756 N.W2d 623
07-1362.

A warrant contingent upon law enforcemeriicefs identifying the precisenit
of 3 townhouse units in which the defendant resldekled the specificity that the
4th amendment was designed to protect against. Stategy2008 WI App 129
313Wis. 2d 673758 N.W2d 131 07-1420.

An anticipatory search warrant is not appropriaken its execution is condi
tionedon verification of his address as opposed to being conditioned on certain evi

denceof a crime being located at a specified place at some point in the future. State

v. King, 2008 WI App 129313 Wis. 2d 673758 N.W2d 131 07-1420.

Mistakes on the face of a warrant were a technical irregularity under s. 968.2
andthe warrant met the 4th amendment standardasfonableness when although
thewarrant identified the car to be searched incorrectly two timesxieuting
officer attached and incorporated@rrect afidavit that correctly identified the car
3times, describing the correct cqlarake, model, and style of the car along with
thecorrect license plate, and the information was based on the execfitiegof
personaknowledge from prior encounters. Stat®wgers2008 WI App 176315
Wis. 2d 6Q 762 N.W2d 795 07-1850.

A reviewing court must conclude that the totality of the circumstances demon
strateghatthe warrant—issuing commissioner had a substantial basis for conclud

An anonymous telephone tip that specified a vehicle was driven by an unlicensed
persondid not create articulable and reasonable suspicion of illegality justifying
aninvestigatory stop of the auto and drivé8 Atty Gen. 347.

Whena defendant makes a substantial preliminary showing thafiamt'affalse
statementknowingly or recklessly made, was the basithe probable cause find
ing, a hearing must be held. Frank®elaware438 U.S. 1541978).

An “open—ended” search warrant was unconstitutional. Lo-Ji Sales, Mew
York, 442 U.S. 3191979).

The“two—pronged” test oAguilar andSpinelliis abandonednd replaced with
a “totality of the circumstances” approach in finding probable cause hased
informer’stips. lllinois v Gates462 U.S. 2131983).

Underthe “totality of circumstanceggst, an informarg’tip met probable cause
standards.Massachusetts Wpton,466 U.S. 7271984).

The “good faith” exception to the exclusionary rule allowed the admission of
evidenceobtained by dicers acting in objectively reasonable reliance on a search
warrant,issuedby a detached and neutral magistrate, later found to be unsupported
by probable cause. U.S.leon,468 U.S. 8971984).

2 Probablecause is required to invoke the plain view doctrine. Arizot#oks,

480U.S. 321(1987).

Evidenceseized in reliance on a police record incorrectly indicating an outstand
ing arrest warrant was not subject to suppression when the error was made by court
clerk personnel. Arizona.\Evans514 U.S. 1131 L. Ed. 2d 341994).

Thereis no blankeexception to the knock and announce requirement for execut
ing warrants. @ justify a no—knock entnya reasonable suspicion that knocking and
announcingwill be dangerous or futile or will inhibit theffective investigation of
acrime must exist. RichardsWisconsin520 U.S. 385137 L. Ed. 2d 61%1997).

Whenthe 3 occupantsf a vehicle in which drugs and cash were found in a legal

ing that there was a fair probability that a search of the specified premises would search all failed to &r any information with respect to the ownership of the drugs

uncoverevidence of wrongdoing. When a confidential informant toldve
enforcemenofficer what someone else had told him, the veracity of each person
in the chain was relevant. StateRomero,2009 WI 32 317 Ws. 2d 12 765
N.W.2d 756 07-11.39.

TheEasongood faith exception tthe exclusionary rule when a policdioér
reliesin good faith upon a search warrantalidity was applicable when anfisf

or money it wasa reasonable inference that any or all 3 of the occupants had knowl
edgeof, and exercised dominion and control otee drugs. A reasonabldioér
couldconclude that there was probable cause to believe one or more of the men pos
sessedhe drugs, either solely or jointhyMaryland v Pringle,540 U.S. 366157
L. Ed 2d 769124 S. Ct. 79%2003).

A search warrant that did not describe the items to be seized at all was so

cer’sgood faith belief that an open felony warrant existed was based on a computerobviouslydeficient that the search conducted pursuant to itoeasidered to be

searchthat revealed a commitment order thiicef believed to be an arrest war
rant. State v Robinson2009 WI App 97 320 Wis. 2d 689770 N.w2d 721
08-0266.

Whenan application for a warrant contains both tainted and untainted evidence,

the warrantis valid if the untainted evidence is cient to support a finding of

warrantless.Groh v Ramirez540 U.S. 551157 L. Ed 2d 1068124 S. Ct1284
(2004).

Whetherprobable cause exists depends upon the reasonable conclusion to be
drawnfrom the facts known to the arrestindicdr at the time of the arrest. An
arrestingofficer’s state of mind, except for the facts that he knamisrelevant to

probablecause to issue the warrant. There is a two—pronged approach to determinethe existence of probable cause. A rule that thensk establishing probable cause
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PREAMBLE, WIS. CONSTITUTION

mustbe closely related to, and based on the same conduct asettee aflentified
by the arresting dicer at the time of arrest is inconsistent with these principals.
Devenpeck. Alford, 543 U.S. 146160 L. Ed. 2d 537125 S. Ct. 588§2004).

For a conditioned anticipatory warrant to comply with the 4th amendment’
requiremenbf probable cause, two prerequisites of probability must be satisfied.
It must be true not onlhat if the triggering condition occurs there is a fair proba
bility that contraband or evidence of a crime will be found in a particular place, but
also that there is probable cause to believe the triggering condition will adzir
triggeringcondition foran anticipatory search warrant need not be be set forth in
Ehewa)rrant itself. U.S.\Grubbs547 U.S. 90164 L. Ed. 2d 195126 S. Ct1494

2006).
Valid warrants will issue to search the innocent, and people unfortueizdly

40

to assist the victim or apprehend those responsible, not the need to secure evidence.
Westv. State,74 Wis. 2d 390246 N.W2d 675

A warrantless search by a probatioficefr was constitutionallypermissible
whenprobable cause existed for théiagr to attempt to determine whether the-pro
bationerhad violated the terms of probation. Stat@arrell, 74 Wis. 2d 647247
N.W.2d 696

The plain view doctrine does not apply if the observation is not made inadver
tently or if the oficer does nohave the right to be in the place from which the
observatioris made. State Wlonahany76 Ws. 2d 387251 N.W2d 421

Warrantlessearches of automobiles aliscussed. ThompsonS$tate83 Ws.
2d 134 265 N.W2d 467(1978).

Thecriteria used as justificatidior warrantless searches of students by teachers

thecost. Oficers executing search warrants on occasion enter a house when resi arediscussed. Interest bfL. v. Washington County CiICt.90 Ws. 2d 585280

dentsare engaged in private activity; and the resulting frustration, embarrassment,

andhumiliation may be real, as was true here. Whéoen§ execute a valid war
rantand act in a reasonable manner to protect themselves from harm, homeever
4th amendment is not violated. Los Angeles Counfyettele 550 U.S. 609167
L.Ed.2d 974,127 S. Ct. 19892007).

Thegovernmens installation of a GPS device on ajtis vehicle, and its use
of that device to monitor the vehidahovements, constitutes a “search.” United
Statesv. Jones565 U.S. 945132 S. Ct. 945181 L. Ed. 2d 91 (2012).

To determine if the “alert” of a drug—detection dog during ditratop provides
probablecause to search a vehicle, the state need not present an exhausfive set
records. A probable—cause hearing focusing on a drugfisgitiog’s alert should
proceedmuch like any other probable—cause hearing. The question — similar to
everyinqguiry into probable cause — is whether all the facts surrounding a dog’
alert,viewed through théens of common sense, would make a reasonably prudent
personthink that a search would reveal contraband or evidence of a crime.f A snif
Is up to snufwhen it meets that test. FloridaMarris, 568 U.S. __ 133 S. Ct.
105Q 185 L. Ed. 2d 612013).

Using a drug-snfing dog on a homeownssrporch to investigate the contents
of the home is a “search” within the meaning of the 4th amendmelice ofi-

N.W.2d 343(Ct. App. 1979).

A warrantless entry under the emency rule justified a subsequent entry that
did not expandhe scope or nature of the original entrya Fournier vState 91
Wis. 2d 61, 280 N.W2d 746(1979).

An investigatory stop—and-frisk for the sole purpose of discovering a sisspect’
identity was lawful under the facts of the case. Stafdynn,92 Wis. 2d 427285
N.W.2d 710(1979).

Furnishing police with the bank records of a depositor who had victimized the
bankwas not an unlawfidearch and seizure. Staté&ibertson95 Wis. 2d 102
288N.W.2d 877(Ct. App. 1980).

Evidenceobtained during a mistaken arrest is admissible as long as the arresting
officer acted in goodaith and had reasonable articulable grounds to believe that
the suspect was the intended arrestee. Staeey97 Ws. 2d 679294 N.W2d
547 (Ct. App. 1980).

A warrantless entry into the defendaritome was validatday the emegency
doctrinewhen the dicer reasonably believed lives were threatened. State
Kraimer,99 Ws. 2d 306298 N.W2d 568(1980).

The warrantless search of a fishermmafruck by state conservatiovardens

cernot armed with a warrant may approach a home and knock, precisely becauseunderstatutory inspection authority was presumptively reason&iste vErick-

thatis no more than any private citizen might do. But introducing a trained police
dogto explore the area around the home in hopes of discovering incriminating evi
dence is something else. There is no customary invitation to do that. Fldléa v
dines,569 U.S. 133 S. Ct. 1409185 L. Ed. 2d 49%2013).

911 calls are not per se reliable. Howegven the technological and regulatory
developmentsin the 91 system, a reasonabldicér could conclude that a false
tipsterwould think twice before using such a system. A caliese of the dlsys
temin this case was one of the relevant circumstances that justifiedfites 'sf
relianceon the information reported in thetall. Navarette. California, 572
U.S.__ 134 S.Ct. 1683188 L. Ed. 2d 6802014).

WARRANTLESS SEARCH AND SEIZURE

An officer making an arrest at a suspet¢tome pursuant tovearrant, after the
suspecbpens the doprcan arrest for a narcotics violation based on narcotics in
plain sight in the room. Schill.\Btate50 Ws. 2d 473184 N.W2d 858

Police oficers properly in an apartment where drugs were discovered may pat
downthe pockets of a stranger who walks in and may seizge eard object felt,
in order to protect themselves. Stat€kambers;5 Wis. 2d 289198 N.w2d 377

After stopping and frisking the defendant propediscovering severatar
tridges,the police were justified in looking under the car seat and in the glove
compartmenfor a gun. State. Williamson,58 Ws. 2d 514206 N.W2d 613

Whena valid arrest is made without a warrant, tHeef may conduct a limited
searchof the premises. Leroux 8tate58 Wis. 2d 671207 N.W2d 589

Whenan oficer, mistakenly believing in good faith that the occupants of a car

son,101 Ws. 2d 224303 N.W2d 850(Ct. App. 1981).

A detained suspestinadvertenexposure of contraband was not an unreason
able search. State @oebel 103 Ws. 2d 203307 N.W2d 915(1981).

Under Michigan v Tyler, the warrantless search of an entire buildingtten
morningafter a localizedire was reasonable as it was the continuation of the prior
night’s investigation that had been interrupted by heat and nighttime eircum
stances.State vMonoss0,103 Ws. 2d 368308 N.W2d 891(Ct. App. 1981).

A warrantless entry into a home was validated byethegency doctrine when
anofficial’s reasonable actions were motivasetely by the perceived need toren
derimmediate aid or assistance, not by the need or desire to obtain evidence. State
v. Boggess115 Wis. 2d 443340 N.W2d 516(1983).

Police having probable cause to believe a vehicle contains criminal evidence
may search the vehicle without a warrant or exigent circumstances. Skaieps
kins, 144 Wis. 2d 1.6, 423 N.W2d 823(1988).

Fire fighting presents exigent circumstances justifygngarrantless entryA
fire fighter may contact police inform them of the presence of illegal possessions
in plain view A subsequent warrantless search and seizure is p&ipes vGon
zalez,147 Wis. 2d 165432 N.W2d 651(Ct. App. 1988).

A reasonable police inventory search is an exceptidretawarrant requirement.

At issue is whether an inventory was a pretext for an investigative search.. State v
Axelson,149 Ws. 2d 339441 N.w2d 259(Ct. App. 1989).

When effecting a lawful custodial arrest of an individual in his home, a law
enforcemenbfficer mayconduct a search of closed areas within the immediate
areaof the arrestee even though the search imposes an infringement on the arrest

hadcommitted a crime, stopped the car and arrested the occupants, the arrest wage'sprivacy interests. State Murdock,155 Ws. 2d 217455 N.W2d 618(1990).

illegal, but a shotgun in plain sight on the back seat coutttlzed and used in evi
dence. State vTaylor, 60 Ws. 2d 506210 N.W2d 873

Whenofficers stopped a car containing 3 men meeting the descriptioblugry
suspectswithin 7 minutes after the robbery and found a gun on one, they could
properlysearch the car for other guns and mor@tate vRussell60 Ws. 2d 712
211N.W.2d 637

Given a valid arrest, a searchnist limited to weapons or evidence of a crime,

Underthe circumstances presented, dicef properly conducted an inventory
searchresulting in the discovery of contraband in a purse left in a police car because
the search was conducted pursuant to proper department pslatg VWeide, 155
Wis. 2d 537 455 N.W2d 899(1990).

Policecorroboration of innocent details of an anonymous tip giey rise to
reasonablesuspicion to make a stop under the totality of circumstances. -A sus
pect’'sactions need not be inherently suspicious in and of themselves. . Riate v

nor need it be directed to or related to the purpose of the arrest, because one whardson 156 Ws. 2d 128456 N.W2d 830(1990).

hascontraband or evidence of a crime his or her person travels at his or her own

Thevalidity of a “Good Samaritan” stop or entry requitteat the dicer had the

risk when he or she is validly arrested for any reason, hence the reasonableness gfotive only to assist and not to search for evidence, had a reasonable belief that the

asearch incident to the arrest no londepends on the purpose of the search in rela
tion to the object of the arrest. StatMabra,61 Ws. 2d 613213 N.W2d 545

Underthe “open fields” doctrine, evidence that a body was found 450 feet from
the defendans house during random digging done at the direction of the fsherif
actingwithout a warrant was properly admitted into evidence. Conrathte63
Wis. 2d 616 218 N.w2d 252

Seizureby police of a laye quantity of marijuana from the defendarts5-acre
farm did not contravene their 4th—-amendment rights. StaBeeko,63 Ws. 2d
644,218 N.W2d 249

Thesearch of the defendamtivallet after his arrest on unrelated gearthated

defendanneeded help, and once the entry wesle absent probable cause, that
objectiveevidence existed giving rise to the investigation of criminal behavior
Statev. Dunn,158 Ws. 2d 138462 N.W2d 538(Ct. App. 1990).

Thereasonableness of a search does not come into question unless a person had
areasonable privacy expectation. Theradsreasonable expectation of privacy
in TDD communications made from the dispatch area of a Blsediépartment.
Statev. Rewolinski, 159 Ws. 2d 1 464 N.W2d 401(1990).

A parolees liberty is conditional. Audicially issued warrant is not required for
the seizure of an alleged parole violator in his home. St&étman,159 Ws. 2d
764, 465 N.W2d 245(Ct. App. 1990).

to the discovery of a newspaper article about a crime that, after questioning, the  The evidentiary search of a person not named in a search warraptebant

defendanadmitted to committing was propierorder to find weapons or contra
band that mighbavebeen hidden there. StateMordeszewski68 Ws. 2d 649
229 N.w2d 642

The seizure by police @iters of a box of cartridges from under the edge of a
couchon which the defendant was resting at the time of his avessproper under
the plain—view doctrine, since if police havepsor justification to be present in a
positionto see ambject in plain view and its discovery is inadvertent, the object
may be seized, and the useaflashlight by one of the fi¢ers did not defeat the
inadvertenceequirement. SandersState 69 Ws. 2d 242230 N.W2d 845

duringthe search of a residence reasonably suspected of being a drug house, was
reasonable. State Jetey160 Ws. 2d 333466 N.W2d 211 (Ct. App. 1991).

A warrantless search of an apartment for evidence of occupancy when the police
reasonablypelieved the tenant had vacated #redoccupants were not legitimately
onthe premises was not unreasonable. The defendant had no reasonable expecta
tion of privacy in the apartment or in property kept there. Staf¢hitrock,161
Wis. 2d 960468 N.W2d 696(1991).

Blood may be drawn in a seartitidentto an arrest if police have reasonable
suspicionthat blood contains evidence of a crime. Stafeibel 163 Wis. 2d 164

A warrantless search of 2 persons for concealed weapons was reasonable whesi71N.W.2d 226(1991).

an armed robbery with a sawedfahotgun had been committed a short time
beforeby two men, one of whom matched the description gieeane of the rob
bers. Penister vState,74 Wis. 2d 94 246 N.Ww2d 115.

Thedoctrine of exigency is founded upon actions of the police that are €onsid
eredreasonable. The element of reasonableness is supplied by a commaslting

Whena convicted defendant is awaiting sentencingfdrug related &nse and
probationis a sentencing option, tfiedge may ordewithout a warrant, probable
causepr individualized suspicion, thétte defendant submit to urinalysis to deter
mineif drugs are present. StateGuzman166 Ws. 2d 577480 N.Ww2d 446
(1992).
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41 PREAMBLE, WIS. CONSTITUTION

Drawing of blood sample without consent is reasonable when: 1) it is drawn inci A probation dicer may conduct a warrantless search. That the underlying con
dentto an arrest; 2) there is a clear indication that the desirielnce will be viction is subsequently overturned domst retroactively invalidate the search.
found; and 3) exigent circumstances exist. Rapid dissipation of blood alcohol is Statev. Angiolo,207 Ws. 2d 561558 N.W2d 701(Ct. App. 1996), 96—-0099.
anexigent circumstance. Foralowable in obtaining a sample is discussed. State An initial traffic stop is not unlawfully extended by asking the defendaime if

v. Krause 168 Ws. 2d 578484 N.W2d 347(Ct. App. 1992). hasdrugs or weapons and requesting permission to search.. When there is-justifica
The exception allowing the warrantless search of automobiles is not extended tion for the initial stop, it is the extension of the stop beyond the point reasonably
to a camper trailer unhitched from a towing vehicle. StaBauvbin,170 Ws. 2d justified by the stop and not the type of questions asked that render a stop unconsti
475,489 N.W2d 655(Ct. App. 1992). tutional. State vGaulrapp207 Ws. 2d 600558 N.W2d 696(Ct. App. 1996),
A warrantless search of a commercial premises without the svremsent 96-1094.
whena licensing ordinance provided that the licensed premises “shall be open to  An officer has the right to remain at an arrested pessgbow at all times. When
inspectionat any time” was illegal. State Schwegler170 Ws. 2d 487490 anofficer accompanied a juvenile in his custody into the juveniieuse, leaving
N.W.2d 292 (Ct. App. 1992). the juvenile’s “elbow” to enter a bedroom where incriminating evidence was

Thefrisk of a person not named in a search warrant during the execution of the found, monitoring of thguvenile stopped and an unconstitutional search occurred.
warrantwas reasonable when thecupants of the residence were very likely to be ~ Statev. Dull, 211 Wis. 2d 652565 N.W2d 575(Ct. App. 1997), 96-1744.

involvedin drug traficking. Drugs felt in a pocket during ttiesk were lawfully A threat to the safety of the suspecbthers is an exigent circumstance justifying

seizedwhen the dicer had probable cause to believe thewes a connection thewarrantless entry of a residence. The mere preséificearms does not create

betweenwhat was felt and criminal activityState vGuy, 172 Ws. 2d 86 492 exigent circumstances. When conducting the unannounced warrantless entry

N.W.2d 311 (1992). createshe potential dangethat conduct cannot justify the warrantless enitate
Dissipationof alcohol in the bloodstream constitutes disieht exigency to jus v. Kiekhefer 212 Ws. 2d 460569 N.W2d 316(Ct. App. 1997), 96-2052.

tify a warrantless blood draw when made at diceafs direction following an Thelikelihood that evidence will be destroyed is an exigent circumsjasatie

arrestfor OWI. State vBohling,173 Ws. 2d 529494 N.W2d 399(1993). fying the warrantlesentry of a residence. The mere presence of contraband does
A warrantless protective sweep of a residence incidentaorast requires the not create exigent circumstances. Stat¢iekhefer212 Ws. 2d 460569 N.w2d

police to have a reasonable suspicion based on articulable facts that the residencd16 (Ct. App. 1997), 96-2052.

harbors an individual posing a danger to tHeefs. State \Kruse,175 Ws. 2d Detaininga person at his home and transporting him about one mile to the scene

89, 499 N.w2d 185(Ct. App. 1993). of an accident in which he was involved was an investigative stop and not an arrest,
The 6—factor analysis for use in determining the reasonableness of an investiga movedtheperson within the vicinity of the stop within the meaning of s. 968.24,

tory stop is discussed. Stateling, 175 Ws. 2d 146 N.W.2d (Ct. App. 1993). andwas a reasonable part of an ongoing accident investigation. Statartana,
Therule that a judicial determinatiasf probable cause to support a warrantless 213 Wis. 2d 440570 N.W2d 618(Ct. App. 1997), 97-0695.

arrestmust be made within 48 hours applies tisatinsin. The failure to comply Thewarrantless search of the defendaptirse when it was being returned to

did not require suppression of evidence not obtained because of the delay wherelerwhile still in custody was authorized when the search would have been autho

probablecause to arrest was present. Stakoeh,175 Ws. 2d 684499 N.W.2d rizedat the time of the arrest and when the return of the purse could have given the

153(1993). defendanticcess t@ weapon or evidence. Statdhade,215 Ws. 2d 684573
Studentave no reasonable privacy expectation in lockers afsehool adopts N.w.2d 228 (Q' App. 1998), 97-0193. )

awritten policy retaining ownership and possessory control dbtkers. Interest Whena third party lacks actual common authority to consent to a search of a

of Isiah B.176 Ws. 2d 639500 N.W2d 637(1993). defendant'gesidence, the police may rely on the third parggparenauthority
An officer’s step onto the threshold of the defendamme constituted an entry getgftlgrghsaggr%ilws;ﬁgst%réagtl)eli'cgrr]ﬁlﬁtlSmr;%gg?;?mmgogs?;érl}gﬂté;%g?:n "

ggglng"ACp%"_S{'ggg;_”a' protection. Statedohnson}77 Ws. 2d 224501N.W.2d authority State vKieffer, 217 Ws. 2d 531577 N.W2d 352(1998), 96-0008.

A warrantless entry may be justified when police engage in a bona fide eommu
nity caretaker activityalthough the ultimate test is reasonableness, considering the
degreeof public interest and exigency of the situation, the circumstances surround
ing the search, whether an automobile is invohaed] whether there are alterna

A defendant under lawful arrest has a diminished privaigyest in personal
propertyinventoried by jail authoritieand a warrantless search of the property
whenthere is probable cause to believe it contains evidence is valid. .Skates,

181Wis. 2d 194510 N.W2d 784(Ct. App. 1993). See alSitate vBetterly 183 fivesto entry State vPatersor220 Ws. 2d 526583 N.W2d 190(CL App. 1998)
Wis. 2d 165515 N.W2d 911 (Ct. App. 1994). 97-2066. See also, State Feguson,2001 Wi App 102244 Ws. 2d 17 629

A warrantless entry by uniformedfickrs to make arrests after undercover N \w.2d788 00-0038; State. Ziedonis 2005 WI App 249287 Ws. 2d 831707
agentsggained permissive entrance to the premises was justified under the conseniy '\ 2d 565 04-2888.
exceptionand no exigent circumstances were required. Stdhmston]84Wis. Reasonablsuspicion required inEerry investigative search is a common sense
2d 794,518 N.W2d 759(1994). B ) . ~ testof what under the circumstances a reasonable poficerfvould reasonably

A non-—parolee living witfa parolee has a legitimate expectation of privacy in  suspect in light of his or her experience. Police in anlareanfor drug dealing
sharediving quarters, but a warrantless search authorized as a condition of parole werejustified to stop a driver when at nearly the same time they obsewethan
canreasonably extend to all areas in which the parolee and non—parolee enjoy com approactthen turnfrom the drivets parked car when she seemed to notice the
monauthority Evidence found in such a search may be used against the hon—pa policeand the driver immediately exited the parking lot he was in. Stat@aes,

rolee. State v\West,185 Wis. 2d 68517 N.W2d 482(1994). 220Wis. 2d 793584 N.W2d 170(Ct. App. 1998), 97-3044.

Thefailure to conduct a probable cause hearing within 48 howasest is not There is an expectation of privacy in commercial property that is applicable
ajurisdictional defect and not grounds for dismissal with prejudice or voiding of administrativanspections. Because administrative inspectasashot supported
a subsequent conviction unless the delay prejudiced the defendifitt'to pres by probable cause, they will not be reasonable if, instead of being conducted to
enta defense. State @olden, 185 Ws. 2d 763519 N.W2d 659(Ct. App. 1994). enforcea regulatory scheme, they are conducted as a preteixtaion evidence of

A determination that an area was withidefendang immediate control at the criminal activity. State vMendoza220 Ws. 2d 803584 N.W2d 174(Ct. App.
time of arrest does not give police authority to generally search the premises. Only1998), 97-0952. Reversed on other grour#7 Ws. 2d 838596 N.W2d 736

alimited search is justified. StateAngiolo, 186 Wis. 2d 488 N.W.2d 923 (Ct. (1999), 97-0952. ) ] ) )
App. 1994). ~ Thereis no reasonable expectation of privacy in a hospitalgeney or operat

The plain view exception applies if the following criteria are met: 1) tfieesf ing room. An oficer who was present, with the consent of hospitef, stedin oper
hasprior justification for being present; 2) the evidence is in plain view andits dis &tingroom during an operation and collected, as evidence, cocaine removed from
coveryinadvertent; and 3) the seized item and flaatsvn by the dicer at the time anunconscious defendastntestine did not conduct a search and did not make an
of seizure provide probable cause to believe there is a connection between a criméinreasonableearch. State Thompson222Wis. 2d 179585 N.W2d 905(Ct.
andthe evidence. StateAngiolo,186 Ws. 2d 488N.W.2d 923 (Ct. App. 1994). App. 1998), 97-2744.

; ; ; ; . A warrant authorizing the search of a particularly described premises may permit

Unlike private homes, warrantless inspections of commepcéahises are not the search of vehicles owned or controlled by the owner of, and fourttie prem
necessarilynreasonable. A warrantless inspection of a daim under authority ises. State vO'Brien, 223 Ws. 2d 303588 N.W2d 8(1999), 96-3028
of ss. 93.08, 93.15 (2), 97.12 (1) and relaéahinistrative rules made without prior TH " d ' trine’ .t'f' 'tI h ’h i Gf.' "
noticeand without the owner being present was not unconstitutional. Because the e“emegency doctrine]justifies a warrantless search when dvef is actu
administrativerules govern operations, equipment, and processes not typically &y motivated by a perceived need to render aid and a reasonable person under the
conductedn residential areas, the rules and statuteficiritly preclude making wcu%sgfcggéonlmg%vgltgcaglx an g‘ggn%ygf)l(g;%d' State Richter 224
warrantlessearches of residences. LundeeBept. of Agriculture189 Wis. 2d IS. 4 -W2d 310(Ct. App. 1999), € :
255,525 N.W2d 758(1994). Reasonablsuspicion justifying an investigative stop may be based on an-anony

An arrest warrant was not legal authority to enter and search the home of a thirdmous'-tip that doesnot predict future behaviorThe key concern is the tipster
party based on an fiéer’s simplebelief that the subject of the warrant might be veracity. Officers’ corroboration of readily observable informat&upports a find

: . h ing that because the tipster was correct about innocent activities, he or she is prob
there. The mere fact thahe subject could leave was not an exigent circumstance oy} correct about the ultimate fact of criminal activitate vWilliams, 225 Ws.
justifying the warrantless search when the warrant was a pick-up warrant-for fail 5 159 591 N.W2d 823(1999), 96-1821.

ureto pay a tréfc fine. State vKiper, 193 Ws. 2d 69532 N.W2d 698(1995). A trafiic stop must be based on probable cause, not reasonable suspicion. If the

Suppressiowf evidence is not required when a law enforceméiueofobtains facts support a violation only under a legal misinterpretation, no violation has
evidenceoutside his or her jurisdiction. Any jurisdictional transgressiotates occurred,and by definition there can be no probable cause that a violation has
the appropriate jurisdictios’authority not the defendarst'ights. State.Mieritz, occurred. State' vLongcore,226 Ws. 2d 1 594 N.W2d 412(Ct. App. 1999),
193Wis. 2d 571534 N.W2d 632(Ct. App. 1995). 98-2792.

A warrantless search of a vehicle was constitutional when the defenddhefled Beingin a high crime area, making brief contact with a aad hanging around
vehicleto avoid arrest. The defendant did not have a reasonable expectatien of pri aneighborhood, each standing alone would not create reasonable suspicion justify
vacyin the vehicle. State Roberts196 Ws. 2d 445538 N.W2d 825(Ct. App. ing aTerry stop. When these events occurred in sequence and were considered with
1995),94-2583. the officers training and experience, the reputation ofrtbighborhood, and the

To find a pat—-down search to be reasonagipiires the diter to have a reasen time of day there was enough to create reasonable suspicion. Stdieny226
ablesuspicion that a suspect is armed, looking at the totality of the circumstances. Wis. 2d 66593 N.W2d 504(Ct. App. 1999), 98-1690.

The officer’s perceptiorof the area as a high—crime area, the time of alagy the A picture of a mushroom on the defendamtallet, his appearance of nervous
suspect'iervousness are all factors that may be considered. Stétegan,197 nessand the lateness of the hour were ifisight factors to extend stop. State

Wis. 2d 200 539 N.W2d 887(1995), 93-2089. v. Betow 226 Wis. 2d 90593 N.W2d 499(Ct. App. 1999), 98-2525. See also State
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PREAMBLE, WIS. CONSTITUTION

v. Gammons2001 WI App 36241 Ws. 2d 296625 N.W2d 623 00-0377. See
alsoState vArias,2008 WI 84 311 Wis. 2d 358752 N.W2d 748 06-0974.

Theowner of a commercial property haseasonable expectation of privacy in
thoseareas immediately surrounding the property onlyfifraftive steps have
beentaken to exclude the public. Staterakes226 Ws. 2d 425595 N.W2d 108
(Ct. App. 1999), 98-0470.

A homes backyard and back door threshold were within the hometilage;
an oficer’s warrantless entry was unlawful and evidence seized as a rethdt of
entrywas subject to suppressioBtate vWilson, 229 Ws. 2d 256600 N.W2d
14 (Ct. App. 1999), 98-3131.

Whenthe 2 other occupants a vehicle had already been searched without any
drugsbeing found, a search of the 3rd occupant based solely on the odorof mari
juanawas made with probable cause and was reasonable. .S¢&t\230
2d 567, 602 N.w2d 158(Ct. App. 1999), 98-2895.

A probation diicer may search a probatioferesidence withoutwarrant if the
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cially appropriate when the underlyingeise for which there is probable cause
to arrest is relatively minorState vKryzaniak,2001 WI App 44241 Ws. 2d 358
624N.W.2d 389 00-1149.

UnderFlorida v. J.L,an anonymous tip giving rise to reasonable suspicion must
bearindicia of reliability That the tipstés anonymity is placed at risk indicates
thatthe informant iggenuinely concerned and not a fallacious prankserrobe
ratedaspects of the tip also lend credibiliffhe corroborated actions of the suspect
mustbeinherently criminal in and of themselves. StatéMiams, 2001 WI 21
241Wis. 2d 631623 N.Ww2d 106 96-1821.

An anonymous tipegarding erratic driving from another driver calling from a
cell phone contained didient indicia of reliability to justify an investigativ&op
whenthe informant was exposed to possible identification, and therefore possible
arrestif the tip provedfalse; the tip reported contemporaneous and verifiable
observationsegarding the drivingpcation, and vehicle; and thefioer verified
manyof the details in the tip. That the tip reasonably suggested intoxicated driving

officer has reasonable grounds to believe the terms of probation are being violated,createdan exigency strongly in favor of immediate police investigation wittheut
but the oficer may not conduct a warrantless search as a subterfuge to further anecessitythat the dicer personally observe erratic driving. StatdRutzinski,
criminal investigation to help the police evade the usual warrant and probable cause2001WI 22, 241 Ws. 2d 729623 N.W2d 516 98-3541.

requirements.State vHajicek,230 Ws. 2d 697602 N.W2d 93(Ct. App. 1999),
98-3485.

Therisk that evidence will be destroyidan exigent circumstance that may jus
tify a warrantless search. When suspects are aware of the prefstrecpolice,
thatrisk increases. The seriousness of tfenge as determined by the overall-pen
alty structure for all potentially chgeable denses also &cts whether exigent
circumstancefustify a warrantless search. Statélughes2000 WI 24233 Ws.
2d 280 607 N.w2d 621 97-1121.

Policeofficers do not need to choose between completimgtctive frisk and
handcufing a suspect in a field investigation. They may do both. Stade®ill,
2000WI 38, 234 Wis. 2d 560609 N.W2d 795 98-1409.

The state constitution does not provide greater protection under the automobile
exceptionfor warrantless searches than the 4th amendment. The warrantless
searchof a vehicle is allowed when there is probable cause to search the vehicle
andthe vehicle is mobile. The exception apples to vehttlasare not in public
places. There is no requirement that obtaining@rant be impracticable. State
v. Marquardt2001 WI App 219247 Wis. 2d 765635 N.W2d 188 01-0065.

Whetherexigent circumstancesxisted justifying a warrantless entry to prevent
destructiorof evidenceafter the defendant saand retreated from, a plain—clothes
officer was not a question of whether the defendant knew that the detective was a
police officer, but whether it was reasonable for thicef to believe that he had
beenidentified and that the suspect would destroy evidence as a consequence.

A frisk of a motor vehicle passenger that occurred 25 minutes after the initial stop Statev. Garrett, 2001 WI App 240248 Ws. 2d 61 635 N.W2d 615 00-3183.

thatwas a precautionary measure, pased on the conduct or attributes of the per
sonfrisked, was unreasonable. Stat&whr,2000 WI App 11, 235 Ws. 2d 220
613N.W.2d 186 99-2226.

“Hot pursuit,” defined as immediate or continuous pursuit of a suspect from a
crimescene is an exigent circumstafegtifying a warrantless search. Arfioér
is not required to personally observe the crime or fleeing suspect. .SRatater
2000WI 58, 235 Wis. 2d 524612 N.w2d 29 98-1332.

Whena vehicle passenger has been seized pursuant to a lavifalsta, the
seizuredoes not become unreasonable becausefiaeradsks the passenger for
identification. The passengés free to refuse to answand refusal will not justify
prosecutiomor give rise to reasonalsespicion of wrongdoing. Howevyeéirthe
passengechooses to answer falsetiie passenger can be aed with obstruc
tion. State vGriffith, 2000 WI 72236 Ws. 2d 48613 N.w2d 72 98-0931.

For the warrantless search of an area made incident to the making of an arrest
to be justified as a protective sweep to protect the safety of poficerefwhere
thearea searched was not in the immedidtmity of where the arrest was made,
theremust be articulable facts that would warrant a reasonably prudieet o6
believethat the area harbored an individual posirdanger to the fifers. State
v. Garrett,2001 WI App 240248 Wis. 2d 61635 N.W2d 615 00-3183.

Whena caller identifies himself or herself by name, placinghiser anonymity
atrisk, and the totality of the circumstan@sablishes a reasonable suspicion that
criminal activity may be afoot, the police may execute a lawful investigative stop.
Whetherthe caller gaveorrect identifying information or the police ultimately
could have verified the information, the callby providing the information, risked
thathis or her identity would be discovered and cannot be considered anonymous.
Statev. Sisk,2001 W1 App 182247 Wis. 2d 443634 N.W2d 877 00-2614.

The property of a passenger in a motor vehicle may be searched when the police  Theneed to transport a person in a police vehicle is not an exigency that justifies
havevalidly arrested the driver but do not have a reasonable basis to detain or prob a search for weapons. More specific and articulable facts must be shown to support

ablecause to arrest the passendgtate vPallone2000 WI 77236 Ws. 2d 162
613N.W.2d 568 98-0896.

The search of a crawl space in a ceilimghich was located in an area where
police had heard much activjtwas lage enough to hide a person, and was secured
by screws that had to be removed with a screwdnvas a reasonable “protective

aTerry frisk. While a routine pat—down of a person before a politieesfplaces
theperson in a squad car is wholly reasonable, evidence gleaned from the search
will only be admissible if there are particularized issues of safety concerns about
thedefendant. State kart,2001 WI App 283249 Wis. 2d 329639 N.w2d 213
00-1444.

sweep”to search for persons who would pose a threat to the police as they executed Although no trafic violation occurred, a tréit stop to make contact with the

an arrest warrant for a murder suspect. Staawnco,2000 WI App 19, 237 Ws.
2d 395 614 N.W2d 512 98-3153.

A police oficer performing dlerry stop and requesting identification could-per
form a limited search for identifying papers when the information received by the
officer was not confirmed by police records, the intrusion on the suspect was mini
mal, the oficer observed that the suspsgvockets were bulging, and thdicgr
hadexperience with persons who claimed to hasedentification when in fact
theydid. State vBlack,2000 WI App 175238 Wis. 2d 203 617 N.W2d 210
99-1686.

ThePatersoncommunity caretaker exception justified a warrantless entry dur
ing anemegency detention of a mentally ill person who was threatening suicide.

defendantvas reasonable wh@olice had reasonable suspicion that the defendant
had previously been involved in a crime and the defendant had intentionally
avoidedpolice attempts to engage her in voluntary conversation. Sta@ison,
2001WI App 284 249 N.W2d 391 639 N.W21d 207, 01-0433.

It was reasonable to conduclexry search of a person who knocked on the door
of a house while it wabeing searched for drugs pursuant to a warrant. State v
Kolp, 2002 WI App 17250 Wis. 2d 296640 N.W2d 551 01-0549.

A warrantless blood draw by a physician in a g&itingmay be unreasonable
if it invites an unjustified element of personal risk of pandinfection. Absent
evidenceof thoserisks, a blood draw under those circumstances was reasonable.
State vDaggett2002 WI App 32250 Ws. 2d 112, 640 N.W2d 546 01-1417.

A protective sweep of the premises while acting as a community caretakerwas rea  Terry applies to confrontations between the police and citizens in public places

sonable. State vHorngren2000 WI App 177238 Ws. 2d 347617 N.W2d 508
99-2065.

A warrantless blood draw is permissible when: 1) the blood is taken to obtain
evidenceof intoxication from a person lawfully arrested; 2) there is a clear indica
tion evidence of intoxicatiowill be produced; 3) the method used is reasonable

only. For private residences and hotels, in the absence of a warrant, the police must
have probable cause and exigent circumstamuasnsent to justify an entry\Rea
sonable suspicion is not a prerequisite to fineafs seeking consent to enter & pri
vatedwelling. If the police have lawfully entered a dwelling with valid consent and
havea reasonable suspicion that a suspect is arnieiryapatdown for weapons

andperformed in a reasonable manner; and 4) the arrestee presents no reasonabig permissible. State $tout,2002 WI App 41250 Wis. 2d 768641 N.W2d 474

objection. State vThorstad2000 WI App 199238 Wis. 2d 666618 N.W2d 24Q
99-1765.

01-0904.
A warrantless, nonconsensual blood draw from a person arrested, with probable

Thata driver stopped at a stop sign for a few seconds longer than normal, thatcause,for drunk driving is constitutional based on the exigent circumstances

it was late in the evening, and that there ltides traffic did not give rise to a reason
ablesuspiciorthat the driver was committing an unlawful act. Staféelds,2000
WI App 218 239 Wis. 2d 38619 N.W2d 279 00-0694.

exceptionto the warrant requirement of the 4th amendment, even if the person
offersto submit to a chemical test other than the blood test chosen by law enforce
ment,provided that the blood draw complies with the facesrsmerated iBoh-

A warrantless entry need not be subjectively motivated solely by a perceived ling. State vKrajewski,2002 WI 97255 Ws. 2d 98648 N.W2d 385 99-3165.

needto render aid and assistance in order for the “geray doctrine” to apply
A dual motivation of investigating a potential crived rendering aid and assist
ancemay be present. State Rome,2000 WIApp 243 239 Ws. 2d 491620
N.W.2d 225 00-0796.

Whethera search is a probation search, which may be conducted without a war
rant, or a police search, which may not, is a question of constitutional fact to be
reviewedin a 2-step review of historical and constitutional fact. A determination

A warrantless search of a home is presumptively unreasonable, but exigent cir
cumstanceshat militate against delay in getting a warrant can justify immediate
entryand search. Whether thdicérs acted reasonably in entering the house with
outa warrant is measured against what a reasonable pdiier efould reason
ably believe under the circumstances. Stateondo,2002 WI App 90252 Wis.
2d 731, 643 N.w2d 869 01-1015.

Caninesniffs are not searches within the meaning ofatteamendment, and

of reasonableness of the search must also be made. A search is reasonable if thEolice are not required to have probable caarseeasonable suspicion before walk

probationofficer hasreasonable grounds to believe that the probationer has-contra
band. Cooperation with police 6€ers does not changeprobation search into a
police search. State Hajicek,2001 WI 3 240 Wis. 2d 349 620 N.W2d 781
98-3485.

In light of the reduced expectation of privacy that applies to propertyantan
mobile, the search of a vehicle passenggacket based upon the driteconsent
to the search of the vehicleas reasonable. StateMatejka,2001 WI 5241 Ws.
2d 52,621 N.W2d 891 99-0070.

ing a dog around a vehicle for the purpose of detecting drugs in the \@hitde’
rior. A dogs alert on an object provides probable cause to sd@thbject, pro
videdthat the dog is trained in narcotics detection and has demonstratBdensuf
level of reliability in detecting drugs in the past and ttieefwith the dog is famil
iar with how it reacted when it smelled contraband. Staltéiller, 2002 WI App
150, 256 Wis. 2d 80647 N.W2d 348 01-1993.

Evidencefrom a warrantless nonconsensual blood draw is admissible when: 1)
the blood is drawn to obtaievidence of intoxication from a person lawfully

Beforethe government may invade the sanctity of the home, it must demonstrate arrestedor drunk—-driving; 2) there is a clear indication that th@od draw will

exigentcircumstances that overcome the presumptibanreasonableness that
attachego all warrantless home entries. Reluctance to find an exigency is espe

produceevidence of intoxication; 3) the method used to take the blood sample is
reasonabl@nd is performed reasonably; and 4) the arrestee presents no reasonable
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objectionto the blood drawIn the absence of an arrest, probalalese to believe
blood currently contains evidence of a drunk-driving-related violation satisfies the
first and2nd prongs. State f#rickson,2003 WI App 43260 Ws. 2d 279659
N.W.2d 407, 01-3367.

A reasonable probation seaisliawful even if premised, in part, on information
obtainedin violation of the 4th amendment by law enforcement. Stat¢heat,
2002 WI App 153256 Wis. 2d 270647 N.W2d 441 01-2224.

A three-step test is used to evaluate the reasonabtgreessizure made under
the community caretaker exception: 1) that a seizure within the meaning of the 4th
amendmenhas occurred; 2) whether the police conduct e fide community
caretakemctivity; and 3) whether the public need and interest outweighed the intru
sionupon the privacy of the individual. A bona fide community caretakgvity
is one that is divorced from the detection, investigation, or acquisitievidence
relatingto the violation of a criminal statute. Stat€lark,2003 WI App 121265
Wis. 2d 557666 N.w2d 112, 02-2195.

Whenan unlocked vehicle was not 1) involved in an accident; 2) interrupting the
flow of trafiic; 3) disabled or damaged; viplating parking ordinances; or 5) in any
way jeopardizing the public safety the eficient movement of vehicular triéd,

PREAMBLE, WIS. CONSTITUTION

Blood may bedrawn in a search incident to an arrest for a non—drunk—-driving
offenseif the police reasonably suspect that the defenslé@fbod contains evi
denceof a crime. State.\Repenshek?004 WI App 229277 Ws. 2d 78Q 691
N.W.2d 780 03-3089.

An arrest immediately following a searetiong with the probable cause to arrest
beforethe search, causes the search to be lawful. A search was not unlawful
becausehe crime arrested for immediately after the searchdiffesent than the
crimefor which the diicer had probable cause to arrest before the search. As long
asthere was probable cause to arrest betffoeesearch, no additional protection
from government intrusion isfafded by requiring that persons be arrested for and
chargedwith the same crime as that for which probable cause initially existed.
Whetherthe oficer subjectively intended to arrest for the first crime is notete
vantinquiry. The relevant inquiry is whether thdicér was aware of sfi€ient
objectivefacts to establish probable cause to arrest before the search was conducted
andwhether an actual arrest was made contemporaneously with the search. State
v. Sykes 2005 WI 48279 Wis. 2d 742695 N.W2d 277 03-1234.

UnderTerry, an oficer is entitled not just to a patdown but to afeetive pat
downin which he or she can reasonably ascertain whether the subjegtdesan;

it was unreasonable to impound and tow the vehicle to ensure that the vehicle andyherean efective patdown isiot possible, the iter may take other action rea
any property inside it would not be stolen when there were reasonable alternativessonaplynecessary to discover a weapon. When ficesicould not telwhether

to protect the vehicle. Evidenseized in an “inventory search” of the vehicle was
inadmissible. State Clark,2003 WI App 121265 Ws. 2d 557666 N.W2d 112,
02-2195.

Beforethe government may invade the sanctity of the haitteout a warrant,
the government must demonstrate not only probealese but also exigent circum
stances that overcome the presumption of unreasonabléibes.a policefficer
placedhis foot in a doorway to prevent the defendant fobwsing the dootthe act
constitutedan entry into the home. A warrantless home arrest cannot be upheld
simply because evidence of the susygeblbod alcohol level might have dissipated
while the policeobtained a warrant. Stateharson,2003 WI App 150266 Ws.
2d 236 668 N.W2d 338 02-2881.

Thepropriety of a warrantless search of a pesgarbage outside the persons’
home comes under a two—part test: 1) whether the individual loy hir conduct
hasexhibited an actual, subjective expectation of privary 2) whether that
expectatioris justifiable in that it is one which society will recognize as reasonable.
Consideratiorof curtilage or open fields appropriately falls within an expectation—
of-privacyanalysis and is not a separate facftie defendant did not have a-rea
sonableexpectation ofprivacy in garbage placed in a dumpster not set out for
collectionlocated down a private driveway marked “Private Proper8tate v
Sigarroa2004 WI App 16269 Ws. 2d 234674 N.W2d 894 03-0703.

Whenthe police are lawfully on the suspsgitemises by virtue of a valid search
warrant,they may make warrantless arrest of the suspect prior to the search if the
arrestis supported by probable cause. Sta@ash2004 WI App 63271 Ws.
2d 451,677 N.w2d 709 03-1614.

Therapid dissipation of alcohol in the bloodstreafhan individual arrested for
drunkdriving is an exigency thatstifies the warrantless nonconsensual test of the
individual’s blood, so long as the test satisfies the 4 factors enumer&etling
A presumptively valid chemical sample of thefendans breath does not extin
guishthe exigent circumstances justifying a warrantless blood. dfidwe nature
of the evidence sought, (the rapid dissipation of alcohol from the bloodstream) not
the existence obther evidence, determines the exigen8tate vFaust2004 WI
99, 274 Wis. 2d 183682 N.W2d 371 03-0952.

A law enforcement diter acted reasonably when duringoaitine trafic stop
herequested the passengers, as well adritier, to exit the vehicle and individu
ally asked them questions outsttie scope of the initial trd stop after dicer
hadbecome aware of specific and articulable facts giving rise to the reassuable
picion that a crime had been, was being, or was about to be committed.. [Btdte v
one,2004 WI 108274 Ws. 2d 540683 N.W2d 1, 02-2216.

To perform a protective search for weapons, éin@fmusthave reasonable sus
picionthat a person may be armed and dangerous. A courtonajder an dif
cer’'sbelief that his, heor anothes safety is threatenedfimding reasonable sus
picion, but such a belief is not a prerequisite to a valid seafblere is no per se
rule justifying a search any time an individual places his or her hands in his or her
pocketscontrary to police orders. The defendsafiind movements must be €on
sideredunder the totality of the circumstances of the case. Stiiiges,2004 WI
15,269 Wis. 2d 1 675 N.W2d 449 02-1540.

Whethera warrantless home entry is justified based on the need to render assist
anceor prevent harm is judged by an objective test of whether a pdiiverafnder
the circumstances known to thefioér at the time of entry reasonably believes that
delayin procuring a warrant would gravely endanger lifeaddition to the circum
stanceknown to the police at the time of entaycourt may consider the subjective
beliefsof police oficers involved, bubnly insofar as such evidence assists the
courtin determining objective reasonableness. Stdteutenegge2004 WI App
127,275 Ws. 2d 512685 N.W2d 536 03-0133.

Althougha known citizerinformer did not observe the defendant drive his truck

in a manner consistent with someone who was under the influence of an intoxicant,

the tip was reliable when it was based on the infasrfgst—hand observation that
he defendant was drunk and was independently verifiethéyarresting dicer.
Statev. Powers2004 WI App 143275 Wis. 2d 456685 N.W2d 869 03-2450.
Theanonymous caller in this case provigeddictive information that, if true,
demonstrated special familiarity with the defendanéfairs that the genergub
lic would have had no way of knowing. When thiécef verified this predictive
information, it was reasonable fahe oficer to believe that a person with access
to such information also had access to reliable information about the defendant’
illegal activities providing reasonable suspicion to stop the defeisdegiticle.
Statev. Sherry2004 WI App 207277 Ws. 2d 194690 N.W2d 435 03-1531.
UnderHodari D., 499 U.S. at 629, a person who did not submit to ficeos
showof police authority was not seized within the meaning of thadthndment.
Until a submission occurbjodari D. holds that a person is not seized for purposes

a suspect had any objects hidden in his waistband because of the sumplegt’
frameand heavy clothing it was reasonable for tH&ef to shake the suspest’
waistbandby his belt loops in ordeo loosen any possible weapons. Staffiv
plett,2005 WI App 255288 Ws. 2d 505707 N.W2d 881 04-2032.

The 4th amendmenneither forbids nor permits all bodily intrusions. The
amendment’$unction is to constrain against intrusions that argusified in the
circumstancespr are made in an improper mannéihether the warrantless
administratiorof laxatives done to assist the police in recovering suspected swal
lowed heroin was a reasonable search required evaluating 3 factors: 1) the extent
to which the procedure may threaten the safety or heéitie individual; 2) the
extentof the intrusion upon the individualtignitary interests in persorgivacy
andbodily integrity; and 3) the communigyinterest in fairly and accurately deter
mining guilt or innocence. StateRayano—Romar2006 WI 47290 Ws. 2d 380
714N.W.2d 548 04-1029.

Decidingwhen a seizure occursimmportant because the moment of a seizure
limits what facts a court may consider in determining the existence of reasonable
suspicionfor that seizure. Thelendenhall446 U.S. 544test applies when the
subjectof police attention igither subdued by force or submits to a show of author
ity. Where, however person flees in response to a show of authbidtgtari D.,
499U.S. 279 governs when the seizure occurs. Hoelari D. test does not super
sedetheMendenhallest, it supplements it. State¥oung,2006 WI 9§ 294 Wis.
2d1, 717 N.w2d 729 03-2968.

An anonymous tipwhose indicia of reliability was debatable, along with behav
ior observed by the fifer at the scene and deemed suspicious provided reasonable
suspicionto justify aTerry stop. Terry holds that the police are not requiredute
outthe possibility of innocent behavior before initiatin@eary stop. Suspicious
conductby its very naturés ambiguous, and the principle function of the investiga
tive stop is to quickly resolve that ambiguitgtate vPatton2006 WI App 235
297 Wis. 2d 415724 N.W2d 347 05-3084.

Thereis a diference between police informers, who usually themselves are
criminals,and citizen informers that calls for féifent means of assessioigdibit
ity. A citizen informant reliability is subject to a much less stringent standard.
Citizenswho purport to have witnessed a crime are viewed as reliable, and police
areallowed to act accordingly although other indicia of reliability have ndigen
established.That an informant does not give some indication of hevor she
knowsabout thesuspicious or criminal activity reported bears significantly on the
reliability of the information. State ¥Kolk, 2006 WI App 261298 Wis. 2d 99726
N.W.2d 337, 06-0031.

To have a 4th amendment claem individual must have standing. Standing
existswhen an individual has a reasonable expectation of privacy; which requires
meetinga two-prongest: 1) whether the individualtonduct exhibited an actual,
subjective expectation oprivacy in the area searched and the item seized; and 2)
if the individual had theequisite expectation of privacyhether the expectation
of privacy was legitimate or justifiable. StateBvuski,2007 WI 25299 Ws. 2d
177,727 N.W2d 503 05-1516.

In considering whether an individusiexpectation of privacy was legitimate or
justifiable, the following may be relevant) whether the accused had a property
interest in the premises; 2) whether the accused was lawfully on the premises; 3)
whether the accused had complete dominion and control and the right to exclude
others;4) whether the accused took precautions customarily taken by those seeking
privacy;5) whether the property was put to some private use; and 6) whether the
claim of privacy was consistent with historical notions of privaSjate vBruski,
2007WI 25,299 Wis. 2d 177727 N.W2d 503 05-1516.

Whetheran individual may hava reasonable expectation of privacy in personal
propertyfound inside a vehicle thae or she does not have a reasonable expecta
tion of privacy in is not governed by a bright-line rule. Principles pertitent
whetherthere was a reasonable expectation of privacy are that: 1) personal property
foundin vehicles is treated dérently than personal property found in dwellings,
therebeing a lesser expectation of privacy in vehicles; 2) neither ownership
possessionf an item alone establishes a reasonable expectation of privacy; 3) an
individual's expectation oprivacy in the space, rather than concepts of property
law, is critical. State vBruski,2007 WI 25299 Ws. 2d 177727 N.W2d 503
05-1516.

Whenthe defendant was only suspected of driving a vehittea suspended
registrationfor an emissions violation and failing to signal for a turn, violations in
noway linkedto criminal activity or weapons possession, and when the only pur
portedbasisfor a protective search was a single, partially obscured movement of
the defendant in his vehicle that thefioérs observedrom their squad cathe

of the 4th amendment and therefore the person may not assert a 4th amendmeritehaviorobserved by the fi€ers was not sfitient to justify a protective search

violation that evidence resulting from tleacounter with the police was the fruit
of an illegal seizure. State Young,2004 WI App 227277 Ws. 2d 715690
N.W.2d 866 03-2968. Afirmed. 2006 WI 9§ 294 Wis. 2d 1 717 N.w2d 729
03-2968.

of Johnsors person and his caBtate vJohnson2007 WI 32299 Ws. 2d 675
729 N.w2d 182 05-0573.

Weavingwithin a single tréfc lane does not alone give rise to the reasonable
suspicionnecessary to conduct an investigast@p of a vehicle. The reasonable
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nessof astop must be determined based on the totality of the facts and €ircum
stances.State vPost,2007 WI 60 301 Ws. 2d 1 733 N.W2d 634 05-2778.
A private partys discoveryand subsequent disclosure to law enforcement, of
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residencevas pursuant to a valikarch warrant. StateRogers2008 WI App
176,315 Ws. 2d 60 762 N.W2d 795 07-1850.
Governmentnvolvement in a search is not measured by the primary occupation

contrabands not prohibited by the 4th amendment when there is no reasonable of the actarbutby the capacity in which the actor acts at the time in question. An

expectatiorof privacy in dealings with the private part@nedoes not generally
havea reasonable expectation of privacy when delivering propertyptivate
shippingcompanyparticularly when the shipping company pa@stsgn reserving
its right to inspect parcels left with it for shippin§tate vSloan 2007 WI App 146
303Wis. 2d 438736 N.W2d 189 06-1271.

off-duty officer acting in a private capacity in makingearchdoes not implicate

the 4th amendment. When arficér opened mail that contained evidence of erimi

nal activity that was incorrectly addressed to a person other than herself at her home
addressher action was that of a private citizen. Stat€ale,2008 WI App 178
315Wis. 2d 75762 N.W2d 711, 07-2472. See also StateBeiggren,2009 WI

An employee of a private company is not acting on behalf of the government and App 82 320 Ws. 2d 209769 N.W2d 110, 08—0786.

is free to disclose a package and material to law enforcement. Law enforcement,

Basedon the reasoning iRalloneand under the facts of this case, the police

withouta warrant, can properly replicate the search the employee has already con could search the personal belongings of a passenger that were found outside a

ducted. By otherwise replicating the private—party search, police digxoted
the scope of the private search by conducting a field tesirfms. State.\Sloan,
2007WI App 146 303 Wis. 2d 438736 N.W2d 189 06-1271.

Theemegency doctrine permits fiders investigating a kidnapping casectm
ducta warrantless search if thdicérs possess an objectively reasonable biblaef
the particular search will result in finding the victim or evidence leading to the vic
tim’s location. Police need not delay rescue wiileey reasonably believe that a
kidnap victim is being held and a search of the premises will lead to the victim or
to information about the victire’'whereabouts; time is of the essence. Statarv
sen,2007 WI App 147302 Wis. 2d 718736 N.W2d 211, 06-1396.

Onecommon factor in some cases in which courts have concluded thdi-the of

cersdid not have a justifiable basis for conducting a protective sweep has been that

the protective searctakes place after the tfiafinvestigation has been completed.
A protective sweep was justified when thesere specific facts that demonstrated
thatthe oficers’ primary concern was indeed weapons and safety and the-protec
tive search was thigrst thing the oficers did, and was not an afterthought. State
v. Alexander2008 WI App 9307 Wis. 2d 323744 N.W2d 909 07-0403.

Thefact that an dicer told the defendant that she was under arrest did not neces
sarily establish an arrest when immediately after making that statementi¢ee of

motor vehicle incident to the arrest of the drivBtate vDenk,2008 WI 130315
Wis. 2d 5 758 N.W2d 775 06-1744.

A security guard seizure, detention, and search of the defendant was not a gov
ernmentactionthat permitted the invocation of the exclusionary rule, because
unlessstate action is involved, a defendant detained by another citizen has no right
to suppress the fruits of the citizersearch. Although a citizen may detain another
citizenfor a misdemeanor committed in the citizeptesence ansmounting to a
breachof the peace, the court left for another day whether a citzenivileged to
detainanother whom he or she sees breaching the peace by doing something that
is not a crime, buan ofense subject to a forfeiture. StatButler, 2009 WI App
52,317 Wis. 2d 515768 N.W2d 46 08-1178.

During a trafic stop, a police dicer maymake inquiries to obtain information
confirmingor dispelling the dfcer’s suspicions concerning weapons or other dan
gerousarticles. The response that a person provides tdiaardf inquiry includ
ing the absence of or refusalpgoovide a response, may provide information that
is relevant to whether a protective search is reasonable, and is therefore a factor to
be considered alongside other factors that together contipeisetality of the cir
cumstancesin this case, failure to provide an explanatidaaively transformed
whatthe defendant maintains was an innoceavement into a specific, articulable

told thedefendant that she would be issued a citation and then would be free to go.¢act supporting a reasonable suspicion that the defendant posed a threatfte the of

Althoughthe statements are contradictaheassurance that the defendant would
beissued a citation and releaseduld lead a reasonable person to believe he or

shewas not incustody Under those circumstances a search of the defendant was

notincident to a lawful arrest and, as such, unlawfitate vMarten-Hoye2008
WI App 19 307 Ws. 2d 671746 N.W2d 498 06-11.04.

The potential availability of an innocent explanatidwes not prohibit an investi
gative stop. If any reasonable inference of wrongful conduct can be objectively dis
cerned hotwithstanding the existence of innocent inferences that could be drawn
officershave the right to temporarily detain an individual for the purpose of inquiry
Statev. Limon, 2008 WI App 77312 Ws. 2d 174751 N.W2d 877 07-1578.

AlthoughTerry provides only for anfficer to conduct a carefully limited search

of the outer clothing in an attempt to discover weapons that might be used to assaul}n

the oficer, under the circumstances of this case, the seastproperly broadened
to encompass the opening of the defendgmitse, which was essentisdiyexten
sionof her person where the purse was accessible bystee vLimon,2008 WI
App 77,312 Ws. 2d 174751 N.w2d 877 07-1578.

Becausef the limited intrusion resulting from dog sniffor narcotics and the
personalnterests that Art. |, s1lwere meant to protect, a dog saiound the out
sideperimeter of a vehicle located in a public place is not a search undeisthe W
consinConstitution. The 78 seconds during which the dod sodurred was not
anunreasonable incrementatrusion upon the defendastiberty State vArias,
2008WI 84, 311 Wis. 2d 358752 N.W2d 748 06—-0974.

The“search incident to arrest” exception to the 4th amendment warrant require
mentholds that a lawful arrest creates a situation justifyicgritemporaneous,
warrantlessearch of the arrestegerson and the area within his or her immediate

control. Itis reasonable to search an area near the arrestee, but not an area so bro

asto be unrelated to the protective purposes of the seaitihough a bedroom
might be considered within the defendanifnmediate presence or conttbe
searchof a bedroom was not a search incident to arrest aftdefeadant had been
removedfrom the home as the defendant could not have gained possession of
weaponor destructible evidenceState vSanders2008 WI 85 311 Wis. 2d 257
752N.W.2d 713 06-2060.

Reasonablesuspicion was not obviatdaly the fact that 15 minutes passed

cers’ safety State vBridges,2009 WI App 66319 Wis. 2d 217767 N.W2d 593
08-1207.

Whenofficers found themselves in the middle of an unstable situation — having
to decide whether to stand guard ottez open door to an apartment potentially
occupied by armed individuals prepared to attack thdiife they took the time
necessaryo obtain a warrant, or instead to retreat and risk the destruction of evi
dencealong with a continuing risk of attack — the circumstamesed the sort

» of special risks that required thdiogrs to acimmediately and to forego obtaining

awarrant and constituted exigent circumstances justifying warrantless 8taty

v. Lee, 2009 WI App 96320 Ws. 2d 536771 N.w2d 373 07-2976.

Unlike in Johnson2007 WI 32 where the defendaathead and shoulder meve
entdid not give reasonable suspicion to conduct a search of the person,and car
here,the defendant after being stopped in his vehicle made 3 to 5 furtive-type
movementghat the trial court found were attempts to hide something. While the
numberof acts by itself may not be determinative of a reasonable basis, the persis
tencein the gesture is a specific, articulable measure of a strong intent to hide some
thing from the police dfcer who made the stop. Furtheihen the defendant said

the object seemingly being hidden was caritiywas reasonable to doubt the truth
fulnessof that response and it created another articulable suspicion to support the
inferencethat the defendant was trying to hide a g8tate vBailey, 2009 WI App
140,321 Ws. 2d 350773 N.W2d 488 08-3153.

The defendant, not the police, created the exigency in this case that resulted in
awarrantless search when, after seeing the police outside his residedeéettice
antretreated into the residence and shut the door after the police ordered him to
§Q§>p. Those actions created the exigency of rilsk that evidence would be

estroyed. It was not necessary to delve into the appropriateness offiter $if
determinatiorafter a controlled drug buy to conduct a “knock and talk” contact
with the defendant or whether a knock and talk creates an exigency because in this

acasea knock andalk was never actually accomplished. Statehillips,2009 WI

App 179 322 Wis. 2d 576778 N.W2d 157 09-0249.
In a community caretaker context, when under the totality of the circumstances
anobjectively reasonable basis for the community caretaker function is sthaivn,

betweerthe time of a stop and a protective search when the defendant was keptdeterminatioris not negatedly the oficer’s subjective law enforcement concerns.

undercontinuous surveillanceThe passage of time can be a factor in the totality
of circumstances, but it is not likely to beleterminative factor in establishing or
eliminatingreasonable suspicion for a frisk. Stat8wmner2008 WI 94312 Wis.

2d 292 752 N.w2d 783 06—0102.

Thestanding of a guest to challenge a search is measured by the glattn
shipto the property and the host. Wheeperson claims guest status, the analysis
examineghe evidence in light of: 1) whether the guesise othe premises was
for a purely commercial purpose; @)e duration of the gueststay; and 3) the
natureof the guess relationship to the host. The defendant did not have standing
when there was little evidence of the duration or closemdshe defendarg’
friendshipwith the propertyowner the defendant did not have a long-term-rela

An officer may have law enforcement concerns even whenfiberdias an objec
tively reasonable basis for performingcommunity caretaker function. State v
Kramer,2009 WI 14315 Wis. 2d 414759 N.W2d 598 07-1834. See also, State
v. Gracia,2013 W1 15345 Ws. 2d 488826 N.W2d 87 11-0813. See also State
v. Maddix,2013 WI App 64348 Ws. 2d 179831 N.W2d 778 12-1632.

Evenif no probable cause exists, a policicef may conduct &affic stop when,
underthe totality of the circumstances, tieshe has grounds to reasonably suspect
thata crime or trdfc violation has been or will be committed. Théasr must be
ableto point to specific and articulable facts that, taken together with rational infer
encesfrom those facts, reasonably warrant the intrusion of the stop. The crucial
questionis whether the facts would warrant a reasonpbliee oficer, in light of

tionshipto the place and not an overnight guest, and at the time of the search, usedis or her training and experience, to suspect that the individual has comwatted,

it largely for acommercial purpose. StateRox,2008 WI App 136314 Wis. 2d
84, 758 N.W2d 79Q 07-0685.

The defendant did not have standing to assert adtbndment violation based
on an oficer unlocking the door of the public restroom the defendant occupied.
Thedefendans expectation of privacy was n&asonable when, while his initial

committing,or is about to commit a crime. Whiéey one fact, standing alone,
mightwell be insuficient for reasonableuspicion, as facts accumulate, reasonable
inferencesabout the cumulativeffect can be drawn. StateRopke2009 WI 37
317Wis. 2d 1.8, 765 N.W2d 569 08—-0446.

An officer’s demand that a suspect despobject that the fi€er believes could

useof the restroom was for its intended purpose, he continued to have the privatebe a weapon can be likened to a frisk or pat-down. The approaghdansinfor

useof the locked restroom for at least @nutes without responding to knocking
andwhile dozing of. State vNeitzel,2008 WI App 143314 Wis. 2d 209758
N.W.2d 159 07-2346.

An entry into a home was illegal when police, after seizing contraband from the
defendantind seeing others on cell phones, acted bunch that someone would
destroyevidence at the defendantesidence and entered the residence without a
warrant upon the silence of the defendaetderly motheandmade a protective
sweepwithout seizing any contraband. Howeuee illegalitywas attenuated by

determiningwhether a pat-down is valid has been one of reasonableness.. State v
Carroll, 2010 WI § 322 Wis. 2d 299778 N.W2d 1, 07-1378.

Law enforcement agents are justified in seizing and continuihgltba con
tainerif: 1) there is probable cause to believe that it contains evidence of a crime;
and?) if exigencies of theircumstances demand it. Analogizing a cell phone con
taining pictures to a container was appropriate. Aitef wholegally viewed an
imageof the defendant with marijuana in plain view on an open cell phonetand
testifiedthat he knewbased on his training and experience, that thaffickers

knowledgethat contraband was seized after two hours had passed from the entry frequently personalize their cell phones with images of themselves with items

no search for contraband took place during the eatrgt the eventual search of the

acquiredthrough drug activityhad probable cause to believe that the phone con
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tainedevidence of illegal drug activityState vCarroll,2010 WI § 322 Wis. 2d
299 778 N.w2d 1, 07-1378.

Whenan oficer had probableause to seize a cell phone that he reasonably
believedwas a tool useth drug traficking, exigent circumstances permitted the
officer to answer an incoming callhe test for whether exigent circumstances are
presenfocuses on whether theficer reasonably believes thhe delay necessary

PREAMBLE, WIS. CONSTITUTION

thesearch or seizure took place in an automobile; and 4) the alternativestbat
availableto the action taken. StateWtsch,2011 WI App 17 331 Wis. 2d 242
793 N.W2d 505 10-0895.

Underthe totality of the circumstances, the troop@bservation of the defen
dant’sfurtive movements and visible nervousness, a record of arrestfemt
crimes,and a druglelivery arrest that had occurred nearby a short time before the

to obtain a warrant, under the circumstances, threatens the destruction of evidencestop constituted specific and articulable facts that, taken together with the rational
The fleeting nature of a phone call is apparent; if it is not picked up, the opportunity inferencesrom those facts;reated reasonable suspicion and justified a protective
to gather evidence is likely to be lost, as there is no guarantee or likelihood that thesearchfor theofficer’s safety State vBuchanan2011 WI 49, 334 Wis. 2d 379

callerwouldleave a voice mail or otherwise preserve the evidence. SGaerull,
2010WI 8,322 Wis. 2d 299778 N.w2d 1, 07-1378.

Underthe collective knowledge doctrine, an investigatirficef with knowk
edgeof facts amounting to reasonable suspicion may direct a sedaret wfith-

799N.W.2d 775 09-2934.

As a general matteit is unacceptable for a member of the pubdienter a
home’sattached garage uninvited regardlebwhether an overhead or entry door
is open. Thus, generallyan attached garage will never be impliedly open to public,

out such knowledge to stop and detain a suspect. At the same time, in a collective.e., police entry There may be an exception to that general rule if, in a given cir

knowledgesituation, if a defendant moves to suppressptbhsecutor must prove
the collective knowledge that supports $hep. Proof is not supplied by the mere
testimonyof one oficer that he relied on the unspecified knowledge of anotfier of

cer. Such testimony provides no basis for the court to assess the validity of the

police suspicion. The testimony contains no spedditiculable facts to which the
courtcan applythe reasonable suspicion standard. Steéckens2010 WI App
5,323 Wis. 2d 226779 N.w2d 1, 08-1514.

Whena temporary detention is justified, the court will still examine the circum

cumstanceit reasonably appears that eninyo the attached garage is the least
intrusivemeans of attempting contact with persons inside the home. Siatels,
2011WI App 74 333 Wis. 2d 490798 N.Ww2d 902 10-2191.

Randolphheld that in co—habitation cases, if both parties are present, a search
is unlawful when one consents but the other expressly refuses to cdrardblph
did not apply when one co-habitant consented and the other did not chfjetet.
v. Pirtle,2011 WI App 89 334 Wis. 2d 21, 799 N.W2d 492 10-1363.

Under circumstances where: 1) a man in a high—crime area; 2) late at night; 3)

stance®f the detention to determine whether the investigative means used in a con wearing a ski mask that covered his face below his eyes; 4) wearing a hoodie; 5)
tinuedseizure are the least intrusive means reasonably available to verify or dispelhadan ambiguous but “unusual’-appearing encounter with a woman walking by

the oficer’s suspicion and whether it lasted no longer than was necessdscto ef

herself,the police reasonably and based on their experience could objectively see

tuatethe purpose of the stop. It was an unreasonable seizure when a suspect wathat further investigation was warrantéa ensure that criminal activity was not

handcuffedbased on the bare fact that thcef knew the suspect was suspected

afoot. State v Matthews,2011 WI App 92 334 Wis. 2d 455799 N.w2d 91,

in a prior shooting when no specific, articulable facts were presented to support that10-1712.

positionunder the collective knowledge doctrine. Stateigkens2010 WI App
5,323 Wis. 2d 226779 N.w2d 1, 08-1514.

It was reasonable for thefioers toconclude that the leaseholder of a property
hadthe authority to consent to them proceeding up the propstsirs to look for

Although a person sharing a hotel room was found to have apparent authority anothertenant who was not present to either consergfase consent when: 1) a
overthe room authorizing her to consent to a search of the room, she did not havethird non-leaseholder tenant refused to consent; 2) fiversfwere aware that the
actualor apparent authority over the inside of the safe when the safe was locked,tenantgranting consent was the leaseholder of the property; and 3) the person refus

she could not open the safe, and digenot even know it was in the room. Even

ing consent had not previously lived there and had left the room to wake up-the sub

if the scope of her consent to search the room included the safe, the search of thgect of the police inquiry after the fiders arrived. State Lathan2011 WI App

safewas unreasonable if she had no authority to grant that consent.. Siakexs,
2010WI App 5,323 Wis. 2d 226779 N.W2d 1, 08-1514.

In a search incident to an arrest, dicef may only search that area within the
“immediatecontrol” of the arresteeln a no-arrest case, the possibility of access
to weapons in the vehicle alwagszists since the driver or passenger will be allowed

104, 335 Wis. 2d 234801 N.W2d 772 10-1228.

UnderArizona v Johnson555 U.S. 323 a lawful roadside stop “ordinarily”
beginswhen a vehicle is pulled over for a fiaiviolation and ends when the police
nolonger have further need to control the scene, at which time the driver and pas
sengersare free to leaveJohnsondoes not create a bright-line rule that police

to return to the vehicle when the interrogation is completed. Because the defendantalwayshave the authority to detain passengers for the duration of a roadside stop.

wasnot under arrest, thefifers had an immediagafety interest in verifying that

Johnsorleaves the door open for exceptions to the general rule that passengers are

thatthe defendant did not have a gun or other weapon under his immediate control.reasonablydetained for the duration of a stofonetheless, the stop in this case

Therefore the search of the defendantehicle console was not prohibited. State
v. Williams, 2010 WI App 39323 Ws. 2d 460781 N.W2d 495 09-0501.
Soldal 506 U.S. 56recognized that there could be a seizure of property in viola

wasreasonable under the totalif/the circumstances. StateSalonen2011 WI
App 157,338 Ws. 2d 104808 N.W2d 162 10-2504.
The plain view doctrine did not justify opening opaque cylinders that were in

tion of the 4th amendment even though the seizure was not preceded or accompaplain view, but the contents were not, and the containers, as indicated by their size

nied by a searchSoldalalso specifically recognized that a valid consent permits
alawful 4th amendment seizurélere computers owned by one tenant were legally

seizedwhen another tenant, who had permission to use those computers; specifi

cally gave the detective thight to “conduct a complete search of [m]y premises,

or shape, could holdweapon. State Button, 2012 WI App 7338 Ws. 2d 338
808N.W.2d 411, 11-0036.

If a third party has mutual use of a property and joint access or control for most
purposesthen the third party may consent to a search of the property regardless of

andall property found therein, located at” the apartment and to take the computerswhetherhe or she owns the propertyhile a mere guest mhome may not ordi

awayfor further analysis. State Ramage2010 WI App 77325 Wis. 2d 483784
N.W.2d 746 09-0784.

Theholding ofArizona v Gant 556 U.S. 332thatBeltondoes not authorize a
vehicle search incident to a recent occupstirest after the arrestee has been
securedand cannot access the interior of the vehicle is adopthe gsoper inter
pretationof the Wisconsin Constitutios’ protection against unreasonable searches
andseizures. State Dearborn2010 WI 84 327 Wis. 2d 252786 N.W2d 97,
07-1894.

Federal case law does not limit aficgr’'s community caretaker functions to

narily consent to a search of the premises, the anadydifferent when the guest
is more than a casual visitor biostead has the run of the house. A weekend house
guestwho was permitted to stay in the home by herself and had the authority to
receivepeople into the home had the authority to permit ficesfto enter Simi
larly, when the defendant gave his guygstmission to use his compyttre guest
hadthe authority to consent to thefioér’'s search and seizure of that item. State
v. Sutton,2012 WI App 7338 Ws. 2d 338808 N.W2d 41, 11-0036.

Thepossible use of a premises for an illicit commercial enterprise does®ot
essarilytrump an otherwise legitimate expectation of priviadjne premises. State

incidents involving automobiles, but instead counsels a cautious approach whenv. Guard,2012 WI App 8 338 Wis. 2d 385808 N.W2d 718§ 11-0072.

the exception isnvoked to justify law enforcement intrusion into a home. State
v. Pinkard,2010 WI 81 327 Wis. 2d 346785 N.W2d 592 08-1204.

In light of Arizona v Gan{ 556 U.S.332 the broad rule adopted iy, 131 Wis.
2d 153 is no longer good lavBeltondoes not authorize a vehicle searatident
to a recent occupastarrest after the arrestee has been seamegdannot access
the interior of the vehicle. StateBauer2010 WI App 93327 Wis. 2d 765787
N.W.2d 412, 09-1367.

Police cannot conduct warrantless searches pursuant to a proapficehen
sionrequest. \&rrantless searches conducted by policeppesed to probation
agentsare prohibited. State Bauer 2010 WI App 93327 Ws. 2d 765787
N.W.2d 412 09-1367.

A “knock and talk” interviewat a private residence that has lost its consensual
natureand has ééctively become an in—home seizure or constructive entry may
trigger4th amendment scrutinyVhen the situation is such thagterson would not
wish to leavehis or her location, such as his or her home, the appropriate inquiry
is whether a reasonable person would fies to decline the 6i€ers’ requests or
otherwiseterminate thencounter City of Sheboygan.\Cesar2010 WI App 170
330Wis. 2d 760796 N.W2d 429 09-3049.

Thetest for exigent circumstances justifying a warrantless seizurelgjestive
one: whether a police &iter under the circumstances known to thiécef at the
time reasonably believes that delayprocuring a warrant would gravely endanger
life or risk destruction of evidence or greatly enhance the likelihood etigpecs
escape.An arrest was lawful when thegemcy reasonably perceived by tff-

Whenpolice have probable cause to arrest before an unlawful entryaaraht
lessarrest from a defendasthome, this violation dPayton 445U.S. 573 does
not require the suppression@fidenceobtained from a defendant outside of the
home. This rule applies when the only illegal police conduct is an unlawful entry
andarrest inviolation ofPayton not when the evidence may be tied to an unlawful
searchby police. State.VFelix,2012 WI 36 339 Ws. 2d 670811 N.W.2d 775
10-0346.

Underthe totality of the circumstances police acted reasonably when they con
ductedan investigatorgtop of the vehicle that the defendant was driving based on
reasonablesuspicion “that criminal activity may be afoot.” The polizel the req
uisite reasonable suspicion primarily based on the reliability of their final-infor
mantand the information provided thym when the information was supported by
the prior tips to police. While the initial tips were of limiteeliability, the final
informant and hisips had significant indicia of reliability because the informant
provided self-identifying information that made him more reliable thamuby
anonymousnformantand the final informant provided details and accurate future
predictionsthat police were able to corroborate. Stateilier, 2012 WI 61341
Wis. 2d 307 815 N.W2d 349 10-0557.

UnderJacobsen466 U.S. at15-17, an individual can retain a legitimate expec
tationof privacy after a private individual conducts a search. Howadéditional
invasions of that individua'privacy by a government agent mistested by the
degreeto which they exceeded the scope of the private search. fidez'siearch
in this case did not exceed the original search by the private individual who after

cerswas compelling and the danger they reasonably perceived for themselves andiscoveringand reviewing child pornographglaced it in a diél bag and invited

othersif they did not move quickly was substantial. Statayala,2011 WI App
6,331 Wis. 2d 171793 N.w2d 511, 09-2690.
An officer’s exercise of the bona fide commurdgyretaker function must be rea

the officer to view the contents of the bag. Stat€ameron2012 WI App 93344
Wis. 2d 101 820 N.w2d 433 11-1368.
Thereis no bright-line rule mandating that courts exercieion in supporting

sonableas determined by the court by balancing the public interest or need that is a Terry stop whenever the stop is for a “minor crime.” StatRissley2012 WI

furtheredby the oficers’ conduct against the degree avadure of the intrusion on
the citizen’s constitutional interest. The stronger the public need anchone
minimal the intrusion upon an individualliberty the more likely the police cen

App 112, 344 Wis. 2d 422824 N.w2d 853 11-1789.
Guzy 139 Wis. 2d at 663, faed a list of factors to be considered in determining
reasonablsuspicion that a person or vehicle was the one connected to a reported

ductwill be held to be reasonable. Four factors are considered: 1) the extent of thecrime: 1) the particularityf the description of the feinder or the vehicle in which

public’sinterest; 2) the attendant circumstances surrounding the seandretBer

heor she fled; 2) the size of the area in which tiiernafer might be found, as indi
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PREAMBLE, WIS. CONSTITUTION

catedby such facts as the elapsed time since the @gwerred; 3) the number of
personsabout in that area; 4) the known or probable direction of teadér's
flight; 5) observed activity by the particular person stopped; and 6) knowledge or
suspicionthat the person or vehicle stopped has been involved in other criminality
of the type presently under investigation. StatRissley2012 WI App 12, 344

Wis. 2d 422824 N.W2d 853 11-1789.

Theadministration of a preliminary breath tegta police dicer, at the request
andon behalf of a probation agent during a probation meeting in the probation
office, for probation purposes and fiao independent police purpose, was a proba
tion search, not a police search, and was lav8téte vDevries2012 WI App 19,

344 Wis. 2d 726824 N.W2d 913 10-0429.

Thetest applied in determining whether aficgfr has sufcient reasonablsus
picion underTerry is objective — “would the facts available to thiicer at the
momentof the seizure or the search ‘warrant a rofreasonable caution’ in the
beliefthat theaction taken was appropriate?” Backing away from a polfazeof
is not suficient objective evidence supporting a reasonable suspicion that criminal
activity is afoot otthat a person is a threat. A person approached by a law—enforce
mentofficer need not answemy question put to him or henay decline to listen
to the questions, and may ga his or her wayNaming a movement that would
accompanyany walkingaway adds nothing to the calculus except a false patina of
objectivity.” State vPugh,2013 WIApp 12 345 Wis. 2d 832826 N.W2d 418
12-0481.

Underthe totality of the circumstances of this case, when a person came down
the staircase between a buildsgpper unit and a common entrance and opened
the door for the police, identified herself, expressly stated that she lived in the upper
unit, granted consertb search both verbally and in writing, and acted as though
shehad access to the landlord by pretending to call him ortletr person had
apparentuthority to consent to the warrantless seardhefupper unit and the
policewere reasonable in reaching the same conclusion. Stfteeeler2013 WI
App 53,347 Ws. 2d 426830 N.W2d 278 12-1291.

A seizure following a “dog srfifis subject to thelerry test — that a seizure is
reasonablenly if it is justified at its inception and is “reasonably related in scope
to the circumstances which justified the interferencéhmm first place.” Here,
unlikein Arias, the dog snffattendant to defendaatseizure occurred after the-ini
tial stop had been completed and undisputed facts established that thejustisons
fying the initial stop ceased to exist. The continued detention of the defendant to
conductthe dogsniff was not reasonably related in scope to the circumstances justi
fying the stop. State House2013 WI App 11, 350Wis. 2d 478837 N.w2d
645 12-2414.

PermittingTerry stopsof a person observed momentarily patting the outside of
his or her clothing when the only additional facts are that the person is in a high
crimearea and has seen a cruising police car would expand the individualized “rea
sonablesuspicion” requirement so far so as to negate it. St&@erdon,2014WI|
App 44, 353 Wis. 2d 468846 N.W2d 483 13-1878.

Whenan oficer parks near a persanvehicle, gets out, and knoads the per
son’'swindow the oficer has not necessarily displayedfisignt authority to cause
areasonabl@erson to feel that he or she was not free to leave. While a person is
not automatically seized by a knock on the window even a supplementary
requestthe seizure inquiry looks at the totality of the circumstancestermine
whetherthe oficer has cted a detention. Count§ Grant v\Vogt, 2014 WI 76
_ Wis.2d __ 850 N.W2d 253 12-1812.

Thetrial courts denial of the defendaatsuppression motiongring thatthe
warrantlessobtaining of of his cell phonglocation data from his cell phone pro
vider violated his 4th Amendment rights was upheld by a divided court. State v
Subdiaz-Osoric014 W1 87 Ws. 2d 849 N.W2d 748 10-3016.

Ordinarycitizens,even citizens who are subject to diminished privacy interests
becausahey have been detained, have a legitimate expectation of privacy in the
contentsof their electronic devices. This interest, howeisgeundercut when the
electronicdevice in question is contraband. In this case, the defendant was prohib
ited from using a computeit was irrelevant whether specific images were prohib
ited by the defendarg’probationary terms or otherwise illegal to possess; the use

46

An officer who accompanied an arrestee to the arrestesidence to obtain
identificationproperly seized contraband in plain vieWashington vChrisman,
455U.S. 1(1982).

Officers who have legitimately stopped an automobile and who have probable
causeto believe contraband concealed somewhere within it may conduct a war
rantlesssearch of the vehicle as thorough as could be authorized by warrant. United
States. Ross456 U.S. 7981982).

Whenan oficer, after stopping a defendasittar at a routine driver license
checkpoint, saw a tied-foparty balloon in plain sight, the fafer hadprobable
causeto believe the balloon contained an illicit substance. Hence, a warrantless
seizureof the balloon was legal.eXas vBrown,460 U.S. 73q(1983).

A warrantless search by arson investigators of the defesdiamtdamaged
homethat wasot a continuation of an earlier search was unconstitutional. Michi
ganv. Clifford, 464 U.S. 2811984).

Whena damaged shipping package was examined by company empidyees
discovered white powdea subsequent warrantless field test by police was eonsti
tutional. U.S. v Jacobser}66 U.S. 1091984).

The “open fields” doctrine is discussed. OlivelNS.466 U.S. 17q1984).

Thewarrantless, nighttime entry of the defendahtbmefor arrest for a civil,
nonjailabletraffic offense was not justified under the “hot pursuit” doctrine or the
preservatiorof evidence doctrine. ¥sh v Wisconsin466 U.S. 74q1984).

Schoolofficials need not obtain a warrant before searching a student. The legal
ity of the search depends on the reasonableness, under all circumstances, of the
search.New Jersey \VT. L. 0.469 U.S. 3251985).

When officers were entitled to seize packages in a velaclé could have
searchedhem immediately without warrant, a warrantless search of the packages
3 days later was reasonable. United Statdshns469 U.S. 47§1985).

Thevehicle exception for warrantless searches applies to motor homes. -Califor
niav. Carney471 U.S. 3861985).

Thegood faith exception to the exclusionary rule applies whenfizeafeason
ably relies upon a statute allowing a warrantless administrative search thatwas sub
sequentlyruled unconstitutional. lllinois.\Krull, 480 U.S. 34(q(1987).

A protective sweep of a residence in conjunction with an arrest is permissible if
policereasonably believe that the area harbors an individual posing a dasifjer to
cersor others. Maryland.\Buie,494 U.S. 325108 L. Ed. 2d 27§1990).

Inadvertences not a necessary conditionadplain view” seizure. Horton.v
Callifornia,496 U.S. 128110 L. Ed. 2d 12 (1990).

For a seizure of a person to occur there must either be an application of force,
howeverslight, or when force is absent, submission to &icesfs “show of author
ity.” California v Hodari D.499 U.S. 279113 L. Ed. 690 (1991).

A determination of probable cause made withifd8rs of a warrantless arrest
generallymeets the promptness requirementa Hearing is held more than 48
hoursfollowing the arrest the burden shifts to the government to demonstrate an
emergencyor extraordinary circumstances. County of Riversiddataughlin,

500 U.S. 44114 L. Ed. 2d 491991).

Thereshall be one rule governirgjl automobile searches. The police may
searchthe car and all containers within it without a warrant when they jrale
ablecause to believe contraband or evidence is contained in. elaéifornia v
Acevedo,500 U.S. 565114 L. Ed. 2d 6191991).

If during a lawful weapons pat dovam oficer feels an object whose contours
or mass makes its identity immediately apparent, there has been no invasien of pri
vacybeyond that already authorized. Minnesotiekerson508 U.S. 366124
L. Ed. 2d 3341993).

An officer making a trdfc stop may order passengers to get out of the vehicle
pendingthe completiorof the stop. Maryland Wilson,519 U.S. 408137 L. Ed.
2d 41 (1997).

Persons observed througlvindow in a home where they were not overnight
guestsbut were preserior a short period to engage in a primarily commercial ille

of computers was itself prohibited, and the agent had reasonable grounds to believeal drug transactiorhad no expectation of privacy in the home and the observation
the defendant had impermissibly used them. Thus, the probation search of the conof those persons was notanstitutionally prohibited search. Minnesot&arter

tentsof the defendard’ computers did not violatee 4th Amendment or Article
I, Section 1. State vPurtell, 2014 WI 101 Ws. 2d __ 851 N.W2d 417
12-1307.

While exigent circumstances may justify entitye fact that entry has already

525U.S. 83142 L. Ed. 2d 3731998).
Theissuance of a tr¢ citation without an arrest didot authorize a full search
of the vehicle. Knowles.yowa,525 U.S. 13,142 L. Ed. 2d 4921998).
Whenthere is probable cause to search a vehicle for contrabficer®may

beenmade does not necessarily invalidate reliance on the exigent circumstancesexamine containers in the vehicle without a showing of individualized probable

doctrine. In this case, the fier had already stepped into the apartment when the
exigentcircumstances arose. Whether or notapartment occupants’ behavior
constitutedconsent to the i€er’s entry so long as the fi€er was standing in the
vicinity of the occupants when she receiveditifiermation that they might possess

causefor each containerThecontainer may be searched whether or rebitner

is present as a passengarotherwise, because it may contain contraband that the
officersreasonably believe ia the car Wyoming v Houghton526 U.S. 295143

L. Ed. 2d 4081999).

abackpack with loaded weapons in it, her search for and seizure of the backpack Police need not obtaim warrant before seizing an automobile from a public

was, at that moment, justified by exigent circumstances. Stiteby, 2014 WI
App74 __ Ws.2d __,__ N.Md__, 13-0896.

A warrantless, non-exigent, feloayrest in public was constitutional despite the
opportunityto obtain a warrant. United Stated¥atson423 U.S. 41.

placewhen there is probable cause to believe that the vekifdefeitable contra
band. Florida v White,526 U.S. 559143 L. Ed. 2d 7481999).

The exception to the requirement of a warrant for automobiles does not require
a separatdinding of exigencyin addition to a finding of probable cause. Maryland

When a driver was stopped because of expired license plates, a police order td. Dyson,527 U.S. 465144 L. Ed. 2d 4421999).

getout of the car was reasonable and a subsequent “pat down” basenbseraed
bulge under the drives jacket resultedn the legal seizure of an unlicensed
revolver. Pennsylvania.\Mimms, 434 U.S. 10§1977).

A burningbuilding clearly presents an exigency rendering a warrantless entry
reasonableand fire oficials need no warrant to remain in a building for a reason
abletime to investigate the causetbé fire after it is extinguished. Michigan v
Tyler, 436 U.S. 4991978)

The warrantless installation of a pen registteait recorded telephone numbers
calledbut not the contents of the calls, didt violate the 4th amendment. Smith
v. Maryland,442 U.S. 73§1979).

A warrantless search of a suitcase in the trunk of a taxi was unconstitutional.
Arkansasv. Sanders442 U.S. 7531979).

Policemay notmake a warrantless, nonconsensual entry into a susheate
in order to make routine felony arrest. PaytonNew York, 445 U.S. 5731980).

Thatpolice had lawful possession of pornographic film boxes did notlgéra
authorityto search their contents. altér v United States}47 U.S. 6491980).

Whenthere is probable cause to search a motor vehicle, the search is not unrea
sonable if the search is based on facts that wjastidy the issuance of a warrant,
althougha warrant was not obtained. No separate finding of exigent circumstances
is required. Maryland.\Dyson,527 U.S. 465144 L. Ed. 2d 4421999).

Thereis no murder scene exception to the warrant requirenfidippo v West
Virginia, 528 U.S. 1, 145 L. Ed. 2d 1§1999).

Nervous,evasive behavior ia pertinent factor in determining reasonable suspi
cion. Headlong flight is the consummate act of evasion. lllinoardlow 528
U.S.119, 145 L. Ed. 2d 5702000).

An anonymous tip that a person is carrying a gun, without more, igianesioif
to justify apolice oficer’s stop and frisk of a person. The tip must bear indicia of
reliability. Reasonable suspicion requires that a tip be reliable in its assertion of
criminal activity, not just in its tendency to to identify a person. Floridhlv529
U.S.266 146 L. Ed. 2d 2542000).

Stoppingvehicles at highway checkpoints without any individualized suspicion
to interdict illegaldrugs was an unreasonable seizure under the 4th amendment
becausehe primary purpose was to uncover evidenaardihary criminal wrong
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doing, unlike checkpoints to check for drunk driving or illegal immigrants. City anemployee. The privacy of the messages was not protected by the ban on “unrea

of Indianapolis vEdmond531 U.S. 32148 L. Ed. 2d 3332000). sonablesearches and seizures” found in the 4th amendment. Because the search
Thepolice acted reasonably when, with probable caubelieve that the defen wasmotivated by a legitimate work related purpose, and because it was net exces

danthad hidden drugs in his home, they prevented the man from entering the homesivein scope, the search was reasonable. Ontauen,560 U.S. ___130 S.

for about 2 hours until a search warrant could be obtained. IllindlsArthur, Ct. 2366 176 L. Ed. 2d 56@2010). ) )

531U.S. 326 148 LEd2d 838 (2001). ‘Warrantlessearches are allowed when the circumstances make it reasonable,
A state hospital could not test maternity patients for cocainehandturn the within the meaning of the 4th amendment, to dispense with the warrant require

results over to law enforcement authorities without patient consentintEnest ment. The exigent circumstances rule justifies a warrantless search when the con
of using the threat of criminal sanctions to deter pregnant women from using ductof the police preceding the exigency is reasonable in the same Yéhe.
cocainedoes not justify a departure from the rule that a nonconsensual search isth€police do not create the exigency by engaging or threatening to engage in con
unconstitutionalf not authorized by a warrant. Beson vCity of Charlestors25 ductthat violates the 4th amendment, warrantless entry to prevent the destruction
U.S.67, 149 LEd 2d 205 (2001). ’ of evidence is reasonable and thus allowed. KentucKing, 564 U.S. __ 177

If an officer has probable cause to believe a person has commnteda very L. Ed. 2d 150,131 S. Ct. 612011). P .
minor criminal ofense that does not breach the peace, flieofnay withoutvio- . Whetheran oficial protected by qualified immunity may be held personally
lating the 4th amendment, arrest théeatler without the need to balance the cir liable for an allegedly unlawful itial action generally turns on the objective legal

- : ; o ; p reasonableness the action, assessed in light of the legal rules that were clearly
Eegsstilgclegvlglvsg. |gdthsigggbclu)lasltuatlon. Atwater vCity of Lago Vsta,532 establishedt the time the action was taken. When an alldégedmendment viola

Obtaining,by sense—enhancing technology like infrared imaging, information tion involves a search or seizure pursuant to a warrant, the fact that a neutral magis

regardingthe interior of a home that could otherwise not be obtained witihyst tratehas issued a warrant is the clearest indication thatftbersfacted in an objec
calintrusion into a constitutionally protected area is a search presumptively unrea UVely reasonable manneihere is a narrow exception allowing sutten it is

h obviousthat no reasonably competertficgr would have concluded that a warrant
sonablewithout a warrant. Kyllo 'VU.'S'533.U'S' 27150 L. Ed. 2d 942001). ) shouldissue. MesserschmidtMillender, 565 U.S. 182 L. Ed. 2d 47132 S.
A warrantless search of a probatioeeesidence foundezh reasonable suspi Ct. 1235(2012).

cion of criminal activity and authorized as a condition of probation was reasonable.
Sucha search is not restricted to monitoring whether the probationer is complying ,
with probationrestrictions. U.S..wWKnights,534 U.S. 12, 151 L. Ed. 2d 497

Generally,every detainegvho will be admitted to the general jail population
ay be required to undgo a close visual inspection while undressed. Undoubted
securityimperatives involved in jail supervision override the assertion that some

(200n). . . detaineesnust be exempt from these invasive procedures absent reasonable suspi
Policeofficers mayapproach bus riders at random to ask questions and to request .ion of a concealed weapon or other contraband. Deference myisebelo the
consent to search luggage without advising the passengseiraight to not coop officials in chage of the jail unless there is substantial evidence demonstrating their

erate. U.S. v Drayton,536 U.S. 194153 L. Ed. 2d 2422002). ) responseo the situation is exaggerated. Florendgoard of Chosen Freeholders

A school district policyf requiring all participants in competitive extracurricu of County of Burlington, 566 U.S. 182 L. Ed. 2d 937132 S. Ct. 20442012)
lar activities to submit to drug testing was a reasonable means of furthering the dis ™ \yjthin the meaning of the 4th amendment. domestic animalsfaotsadnd the
trict’s interest in preventing drug use among students and was not an unreasonabIQi”ing of a companion dog constitutes a seizure, which is constitutalyaf rea
search.Board of Education of Independent School District. No. 92 of Pottawato  gonaple. Viilo v. Eyre,547 F3d 707(2008).
mie County v White,536 U.S. 822153 L. Ed. 2d 73§2002). ) The categorical authority to detain incident to the execution of a search warrant
_ A highway checkpointvhere police stopped motorists to ask them for inferma  , sthe limited to the immediate vicinity of the premises to be searched. A spatial
tion about a recent hit-and-run was reasonable. The arrest of a drunk driver congiraindefined bythe immediate vicinity of the premises to be searched is there

arrestedvhen his vehicle swerved nearly hitting aficefr at the checkpoint was fore requi ; inei ; imiti
Pt 2 Ve ] quired for detentions incident to the execution of a search warrant. Limiting

cgns‘t{tunonal. Illinois v. Lidster 540 U.S. 419157 L. Ed 2d 843124 S. Ct. 885 therule inSummerso the area in which an occupant poses a real threat to the safe

(2004). andefficient executiorof a search warrant ensures that the scope of the detention

Whena police dficer has made a lawful custodial arrest of an occupant of an jncigentto a search is confined to its underlying justification. Once an occupant is
automobilethe 4th amendment allows thdiair to search the passenger compart  peyondthe immediate vicinity of the premises to be searched, the search-related
mentof that vehicle as a contemporaneous incident of arrest whethefigee of |5 enforcement interests are diminished andnitresiveness of the detention is
makescontact withthe occupant while the occupant is inside the vehicle, or when 1 oresevere Bailey.Wnited States, 568 U.S. 133 S. Ct. 1031185 L. Ed. 2d
theofficer first makes contact with the arrestee after the latter has exited the vehicle. 19 (2013). ’ ’ ’ T T
Thorntonv. U.S.541 U.S. 615158 L. Ed 2d 905124 S. Ct. 21272004). Natural metabolization of alcohol in the bloodstream does not prepentsa

The principles offerry permita state to require a suspect to disclose his or her  gyigencythat justifies an exception to the warrant requirement for nonconsensual
namein the course of &erry stop and allow imposing criminal penalties for failing  plood testing inall drunk-driving cases. Consistent with general 4th amendment

to do so. Hiibel vSixth JudiciaDistrict Court of Nevada, Humboldt Couns#2 inci i iithi i

d principles, exigency ithis context must be determined case by case based on the
U.S.177,159 L. Ed 2d 292124 S. Ct: 24512004). . . ... totality of the circumstancesMissouri v McNeely 569 U.S. 133 S. Ct. 1552

The4th amendment does not requires reasonable, articulable suspicion to justify 185 " Ed. 2d 6962013). -
usinga drug-detection dog to s vehicle during a legitimate tfaf stop. The The search incident to arrest exception does not apply to cell phones, although
useof a well-trained narcotics-detection dbat does not expose noncontraband  gthercase-specific exceptions may still justify a warrantiess search of a particular
gforgsgtgﬁte?;ngmzi n’gtuilr?]gﬁg?énlgé?tci‘r%gtféoygnn\?;c@I?n}/(la?(\évstdsunlrl]lgna 'a"";ﬁgaf phone. “The answer to the question of what police must do before searching a cell
) : ozt ) honeseized incident to an arrest is simple — get a warrant.” Ril€ahfornia,

5430.S. 405160 L. Ed. 2d 842125 S. Ct. 8342004). B0 s oo1a) s simple —geta w leplifornia,

Policemay enter a home without a warrant when they have an objectively rea  gyatey, Seibel Wisconsin Police Now Need Only a Reasonable Suspicion to
sonablebasis for believing that an occupant is seriously injured or imminently gearcha Suspecs Blood Incident to an Arrest. Armstrong. 1993 WLR 563.
threatenedvith such injury An action is reasonable under the 4th amendment, ; f : :
regardles®f the individual dficer’s state of mind, “as long as thiecumstances, Aciggygzgggreﬂs‘fuﬁgﬁw%gItgézgaewggeé%huiggﬁgf&‘ nﬁgg;eg":agﬁgg
viewedobjectively justify the action. Brigham City. Btuart547 U.S. 398164 Schmidt. 83 MLR 299 '

L. Bd. 2d 650126 S. Ct. 19482006). But What of Wsconsins ExclusionaryRule? The Wéconsin Supreme Court

The4th amendment does not prohidipolice oficer from conducting a suspi AcceptsApparent Authority to Consent as Grounds foarintless Searches.
cionlesssearch of @arolee. Samson €alifornia,547 U.S. 843165 L. Ed. 2d 250 Schmpidt. §’§MLR 209 (198/9).

126S. Ct. 21932006).

Warrantlessarrests for crimes committed in the presence of an arresfiogrof . .
arereasonable under the U.S. constitution, and while sistefsee to regulate such Attainder; ex post facto; contracts. Section12 No bill
arrestshowever they desire, state restrictions do not alter the 4th amersiment’ of attainderex post facto laynor any law impairing the obliga

{’583*5?‘0“5-“’9'“"”‘ \-Moore,553 U.S. 164128 S. Ct. 1598170 L. Bd. 24 559 i of contracts, shall ever be passed, aadtonviction shall

In a trafic-stop setting, the firsterry condition— a lawful investigatory stop work corruption of blood or forfeiture of estate.

— is met whenever it is lawful for police to detain an automobile and its occupants  gectionas.37 (9), Stats. 1963, constituted a contract as to the property an appli
pendinginquiry into a vehicular violation. The police need not have, in addition, antfor admission to the Grand Army Home had to surreratet to apply a later

causeto believe any occupant of the vehicle is involved in criminal actifayjus amendmenwould be unconstitutional. Estate of Nottinghd@Wis. 2d 580175
tify a patdown of the driver or a passenger during fictstbp,however the police N.W.2d 640 ’ e

mustharbor reasonable suspicion that the person subjected to the frisk isasadmed Althoughthe obligation of a contract is not an absoligét but one that may

?;gog;)rous.Arizona v Johnson555 U.S. 323129 S. Ct. 781172 L. Ed. 2d 694 yield to the compelling interest of the public, the public purpose served by a law

Beltondoes not authorize a vehicle search incidentrezant occuparg‘arrest mandatingrent reductions due to property tatief is not so vital so as to permit

Pogen . 1. such an impairment of contract. State ex rel. Bldg. Ownekgamany64 Wis.
afterthe arrestedas been secured and cannot access the interior of the vehicle. 2d 280219 N.W2d 274

Policeare authorized to search a vehicle incident to a recent occupasst only . o .
when the arrestee is unsecured and within reaching distance of the passenger, Retroactive application of s. 57.06, 1987 stats. [now s. 304.06], as amended in

compartmentt the time of the search. Consistent Witlornton,circumstances 1973,increasing th@eriod to be served by state prison inmates imposed an addi
uniqueto the automobile context justify a search incident to arrest when it is+eason tional penalty and violated the prohibition against ex post facto legislation. State
ableto believe that evidence of thdefse of arrest might be fouimdthe vehicle. exrel. Mueller vPowersp4 Ws. 2d 643221 N.w2d 692

Arizonav. Gant,556 U.S. 332129 S. Ct. 1710173 L. Ed. 2d 48%2009). Thelegislative preclusion against the State Medical Sosieliyesting itself of

TheNew Jersey. V. L. O.concern to limit a school searchaseasonable scope controlof ch. 148, disability plans did not constitute any impairment of the soci
requires reasonable suspicion of danger or a resort to hiding evidence of wrongdo ety's charter because: 1) the grant of ch. 148 powers is permissive and voluntarily
ing in underwear before a searcher can reasonably thalguantum leap from a exercisedy the society?) the ch. 148 grant is in the nature of a franchise rather
searchof outer clothes and backpacks to exposure of intimate partsnddigng thana contract and cannot be viewed as unalterable or it would constitute a delega
of such a search, and the degradation its subject may reasonably feel, place a seardion of inalienable legislative power; and 3) the constitutional interdiction against
thatintrusive in a category of its own demanding its own specific suspicions. Saf statutesmpairing contracts does not prevent the state from exercising its police
ford Unified School District #1 \Redding557 U.S. 364129 S. Ct. 2633174 L. powersfor the common good. State Medical Societ¢omm. of Insuranc&/0
Ed. 2d 354(2009). Wis. 2d 144 233 N.W2d 470

A government employer hdbe right, under the circumstances of the case, to Whena probation statute was amended after a crime was committed but before
readtext messages sent and received pager the employer owned and issued to  theaccused pled guilty and was placed on probation, application of the amended
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statuteto probation revocation proceedingfeofied the epost facto clause. State
v. White,97 Wis. 2d 517294 N.W2d 36(Ct. App. 1979).

A challenge to legislation must prove: 1) the legislation impairs an existing con
tractualrelationship; 2) the impairment is substantial; and 3) if substantial, the
impairmentis not justified by the purpose of the legislation. Reserve Life Ins. Co.
v. La Follette, 108 Wis. 2d 637323 N.W2d 173(Ct. App. 1982).

Theexpost facto prohibition applies to judicial pronouncements as well as legis
lative acts. The question to be addressed is wheikarew law criminalizes cen
ductthat was innocent when committed. Stat&wrzawa,180 Ws. 2d 502509
N.W.2d 712(1993).

Legislationcreating penalty enhancers resultfngm convictions prior to the
effectivedate does not run afoul of the ex post facto clause. \S@&tbuman186
Wis. 2d 213520 N.W2d 107(Ct. App. 1994).

An ex post facto law is one that punishes esrae an act previously committed,

48

Zoning classifications may unconstitutionally deprive property owners of due
procesf law State ex rel. Nagawicka Is. CowpDelafield,117 Wis. 2d 23343
N.W.2d816(Ct. App. 1983).

Orderinga riparian owner to excavate and maintain a ditch to regulateea
level was an unconstitutiongdking of property Otte v DNR, 142 Ws. 2d 222
418N.W.2d 16(Ct. App. 1987).

Theoperation of this section is discuss&dH. Pugh Coal Cdl57 Ws. 2d 620
460N.W.2d 787(Ct. App. 1990).

A taking by government restriction occurs only if the restriction deprives the
ownerof all or practically all use of propertBusse vDane County Regional Plan
ning Comm.181 Wis. 2d 527510 N.W2d 136(Ct. App. 1993).

A taking claim is not ripe for judicial review untihe government agency
chargedwith implementing applicable regulations has made a final decision-apply
ing the regulations to the property at issuekifig claims based on equmbtection

that: 1) was innocent when done; 2) makes more burdensome the punishment foror due process grounds must meet the ripeness requiremerttv. Stnefi of Dela

a crime, after its commission; or 3) deprives one with a crime of any
defenseavailable at the time the act was committed. Stéafthiel, 188 Ws. 2d 695
524N.W.2d 641(1994).

Retroactiveapplication of a new statute of limitations, enacted at a time when

theold limitations period has not yet run, does not violate the ex post facto clause.

Statev. Haines2003 WI 39261 Ws. 2d 139661 N.W2d 72 01-131.

In any challenge to a law on double jeopardy and ex post facto grounds, the

thresholdguestion is whether the ordinance is punitive, as both clauses apply only
to punitive laws. Courts employ a two—part “intentfe€ts” test to answer whether
alaw applied retroactively is punitivand, therefore, an unconstitutional violation

field, 190 Ws. 2d 348526 N.W2d 822(Ct. App. 1994).

Damageto property is not compensated as a taking. For flooding to be a taking
it must constitute a permanent physical occupation of propktepick v City of
Menasha200 Ws. 2d 737547 N.W2d 778(Ct. App. 1996), 95-0185.

A constructive taking occurs whegovernment regulation renders a property
uselesdor all practical purposes.aking jurisprudence does not allow dividing the
propertyinto segments and determining whether rights in a particular segment have
beenabrogated. Zealy.\City of Waukesha201 Ws. 2d 365548 N.W2d 528
(1996),93-2381.

of the Double Jeopardy and Ex Post Facto Clauses. If the intent was to impose pun _Section 32.10 does not govern inverse condemnation proceedings seeking just
ishment, thdaw is considered punitive and the inquiry ends there. If the intent was Compensation for a temporary taking of land for pubsie. Such takings claims

to impose a civil and nonpunitive regulat@gheme, the court must determine
whetherthe efects of the sanctions imposed by the law are so punitive as to render
themcriminal. City of South Milwaukee. Kester2013 WI App 50347 Wis. 2d
334,830 N.Ww2d 71Q 12-0724.

In evaluating a claim brought under the contract clausecine first considers

arebased directly on this section. AndersoNillage of Little Chute201 Ws. 2d
467, 549 N.W2d 561(Ct. App. 1996), 95-1677.

Themandate of just compensaticannot be limited by statute or barred by-sov
ereignimmunity. Just compensation is not measured byett@nomic benefit to
the state resulting from the taking, but by the property oigriess. Just compenrsa

whetherthe contested state legislation has operated as a substantial impairment ofion is for property presently taken and necessarily mé@ngpropertys present

a contractual relationship. This inquiry has three compongnighether there is
acontractual relationship; 2) whether a change in law imglatscontractual rela
tionship;and 3) whether the impairment is substantial. If the legislative act-consti
tutesa substantial impairment to a contractual relationship, it will still be upheld
if a significant and legitimate public purpose for the legislation exists. If a signifi
cantand legitimate purpose exists ftire challenged legislation, the question
becomeswhetherthe legislatures impairment of the contract is reasonable and
necessaryo serve an important public purpose. Madiseachersinc. v. Walker,
2014WI199, _ Ws. 2d __ 851 N.W2d 337 12-2067.

For a legislative enactment to bensidered a contract, the language and circum
stanceamust evince a legislative intent to create private rights of a contractual
natureenforceable against the staféhis requires the court, when reviewing a par
ticular legislative enactment, &uspend judgment and proceed cautiously both in
identifying a contract within the language of a regulatory statute and in defining the
contours of any contractual obligation. Madis@adhers, Inc..W\alker, 2014 WI
99, Ws.2d ___ 851 N.W2d 337 12-2067.

Constitutionality of rent control discussed. 62 Aen. 276.

Private property for public use. SecTion 13 The prop
erty of no person shall be taken for public use without just-com
pensatiortherefor

Thedismissal of an appeal for lack of prosecuiiba condemnation action did
notviolate the condemnesetight to just compensation.aflor v State Highway
Comm.45 Ws. 2d 490173 N.W2d 707

Thetotal rental loss occasioned @gondemnation is compensable, and a limita
tion to oneyears loss was invalid. Luber Wilwaukee County47 Ws. 2d 271
177 N.w2d 380

A prohibition against filling in wetlands pursuant to an ordinance adopted under
$5.59.971 and 144.26 [now ss. 59.692 and 281.31] does not amount to afaking
property. Police powers and eminent domain acenpared. Just Warinette
County,56 Wis. 2d 7201 N.w2d 761

A special assessment against a railroad for a sanitary sewer laid along the rail
road’sright-of-way admittedly of no immediatese or benefit to the railroad, did
not constitute a violation of this section. Soo Line RRvCNeenah64 Ws. 2d
665 221 N.w2d 907

In order for thepetitioner to succeed in the initial stages of an inverse condemna
tion proceeding, it must allege facts that, prifacie at least, show there has been
eitheran occupation of its property under s. 32.10, or a taking, which must be com
pensatedinder the constitution. Howell Plaza, IncState Highway Comn&6
Wis. 2d 720 226 N.w2d 185

The owners of private wells ordered by the department of natural resources to
sealthem because of bacteriological dangee not entitled to compensation
becausesuch orders are a proper exercise of the stpt#ice power to prevent a
public harm, for which compensation is not requiradllage of Sussex.\Dept.
of Natural Resource$8 Ws. 2d 187228 N.w2d 173

Theremust be a “taking” of property to justify compensation. DeBrui@reen
County,72 Wis. 2d 464241 N.w2d 167

Condemnatiompowers areliscussed. Falkner Morthern States Power Ctb
Wis. 2d 116, 248 N.W2d 885

Orderinga utility to place its power lines under ground in order to expamdt-an
port constituted a@aking because the public benefited from the geldmirport.
Public Service Corp. WMarathon County75 Ws. 2d 442249 N.W2d 543

Forinverse condemnation purposes, a taking can occur absent a physical inva 09-072

sion only when there is a legally imposed restriction upon the propeugge.
Howell Plaza, Inc. vState Highway Comn®2 Wis. 2d 74284 N.W2d 887(1979).

Thedoctrine of sovereign immunity cannot laar action for just compensation
basedon the taking of private property for public use even thougketfislature
hasfailed to establish specific provisions for recovery of just compensation. Zinn
v. State 112 Wis. 2d 417334 N.W2d 67(1983).

valuepresently paid, not its present value to be paid at some future time without
interest. Retired Bachers Association £mployee Tust Funds Board®07 Wis.
2d 1,558 N.W2d 83(1997), 94-0712.

Whenthe states constitution and statutes are silent as to the distribution of
excesgroceeds received when a tax lien is foreclosed on and the property is subse
quentlysold by the municipalitthemunicipality may constitutionally retain the
proceedsas long as there has been noticdiceht to meet due process require
ments. Due process does not require that notstaete that should the tax lien be
foreclosedand the property sold the municipalibay retain all the proceeds. Ritter
v. Ross 207 Ws. 2d 476558 N.W2d 909(Ct. App. 1996), 95-1941.

Thereversal of aragency decision by a court does not convert an action that
might have otherwise been actionable as a taking into one that i©noe there
hasbeen suffcient deprivation of use of propertthere has been a taking even
thoughthe property owner regains full use of the land through rescission of the
restriction. Eberle \Dane County Board of Adjustmer27 Ws. 2d 609595
N.W.2d 730(1999), 97-2869.

When a regulatory taking claim is made, the pldintifist prove: 1) a govern
ment restrictioror regulation is excessive and therefore constitutes a taking; and
2) any proferedcompensation is unjust. EberleDane County Board of Adjust
ment,227 Wis. 2d 609595 N.W2d 730(1999), 97-2869.

A condemnation of property for a highway that was never built because an alter
nativeroute was found constituted a temporary taking entitlingiteer to com
pensationbut not to attorney fees as there is no authority to award fees for an action
broughtdirectly under this section. Stelpflugfown of Waukesha2000 W81,
236Wis. 2d 275612 N.W2d 70Q 97-3078.

A claimant who asserted ownership of condemned land, compensation for which
wasawarded to another as owner with the claimant having had full notice of the
proceedingscould not institute an inverse condemnation action because the
municipality had exercised its power of condemnation. Kosk&pwn of Begen,
2000WI App 14Q 237 Wis. 2d 284614 N.W2d 845 99-2192.

A property owner who acquir@soperty knowing that permits are required for
developmentannotpresume that the permits will be granted and assumes the risk
of loss intheevent of denial. R.\Docks & Slips vState2000 WI App 183238
Wis. 2d 182617 N.W2d 519 99-2904.

Thelessor under a long-term favorable lease who received no compensation for
its leasehold interest under the unit rule when the fair market value of the entire
propertywas determinetb be zero was not denied the right to just compensation.
City of Milwaukee VFW Post No. 2874 Redevelopment Authority of the City
of Milwaukee,2009 WI 84 319 Ws. 2d 553768 N.W2d 749 06-2866.

Atrticle 1, Section 13 protects a wide variety of propéntgrests recognized by
state law Contract rights are not the sine qua norafproperty interest in a state
fund. Property interests arise from a much broader set of factorsomaract
rights. A contractual relationship is a source of property interests, and that principle
remainssound, but case law recognizes a broader scope of participant interests.
Theseinterests derive directly from statutory language and from the nature and pur
poseof the trust created by statute.isdbnsin Medical Society. Wlorgan,2010
WI 94, 328 Wis. 2d 469787 N.W2d 22 09-0728.

Health care providers havecanstitutionallyprotected property interest in the
injured patients and families compensatfand under s. 655.27, which defines the
fund as an irrevocable trust, and the structure and purpose of which satisfy all the
elementsecessary to establish a formal trust. Because the health care providers
arespecifically named as beneficiaries of the trust, they have equitable title to the
asset®f the fund. The transfer of $200 million from the fundtmther fund was
anunconstitutional taking of private property without just compensatiascai-
sin Medical Society v Morgan,2010 WI 94 328 Ws. 2d 469 787 N.W2d 22
8.

A taking occurs in airplane overflight cases when government action riesults
aircraft flying over a landownés property low enough and with fiofent fre-
quencyto have a direct and immediatéeet on the use and enjoymeafithe prop
erty. The government airport operator be@sponsibility if aircraft are regularly
deviatingfrom FAA flight patterns and those deviations result in invasions of the
superadjacenairspace of neighboring propertyvners with adverse fetts on
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their property Placing the burdean the property owners to seek enforcement
againstindividual airlines or pilots would &fctively deprive the ownersf a rem

edy for such takings. Brenner@ity of New Richmond2012 WI 98343 Wis. 2d
320,816 N.W2d 291 10-0342.

A New York law that a landlord must permit a cable television company to install
cablefacilities upon property was a compensable taking. Lorefeleprompter
ManhattanCATV Corp.458 U.S. 4191982).

Stateland use regulation preventing beachfront development that reratered
owner’sland valueless constitutedtaking. When a regulation foreclosing all-pro
ductiveeconomiause of land goes beyond what “relevant background principals,”
such as nuisance lawould dictate, compensation must be paid. Luc&s €are
lina Coastal Counci05 U.S. 1003120 L. Ed. 2d 7981992).

Seizureof private property in a forfeiture action under a warrant issued at an ex
partehearing to establish probable cause that a crime subjecting the property to for
feiturewas committed, while possibly satisfying the prohibition against unreason
ablesearches and seizures, was a taking of property without due prbteted
Statesv. Good Real Estat®10 U.S. 43126 L. Ed. 2d 4901993).

A municipality requiring the dedication of private property for some future pub
lic use as a condition of obtaining a building permit must meet a “rough proportion
ality” test showing it made some individualized determination thatetieation
is related in nature and extent to the proposed development. DdGity \of
Tigard,512 U.S. 374129 L. Ed. 2d 3041994).

A taking claim is not barred by the mere fact ttide to the property was
acquiredafter the dective date of a state—imposed land use restriction. Palazzolo
v. Rhode Island533 U.S. 606150 L. Ed. 2d 5922001).

A temporary moratoriuron development imposed during the development of
acomprehensive plan did not constitutees setaking. Compensation is required
whena regulation denies awner all economically beneficial use of land. An
interestin property consists of the metes and boundbheproperty and the term
of years that describes the owiseinterest. Both dimensions must be considered

in determining whether a taking occurred. A fee simple interest cannot be rendered

valuelessy a temporary prohibition on useahbe-Sierra Preservation Council,

Inc. v. Tahoe Regional Planning Agen&g5 U.S. 302152 L. Ed. 2d. 517 (2002).
Regulatorytakings jurisprudence aims to identify regulatagtions that are

functionally equivalent to classic takings in which government directly appropri

ates private property or ousts the owner from his or her domain. Each applicable

PREAMBLE, WIS. CONSTITUTION

Feudal tenures; leases; alienation. Section 14 All
landswithin the state are declared to be allodial, and feudal ten
uresare prohibited. Leases and graoftagricultural land for a
longerterm than fifteen years in which rent or service of any
kind shall be reserved, and all fines and like restraints upon
alienation reserved in any grant of land, hereafter made, are
declaredo be void.

Equal property rights for aliens and citizens . SEcTIoN
15 No distinction shalever be made by law between resident
aliensand citizens, in reference to the possession, enjoyment or
descenbf property

Imprisonment for debt. SecTion 16, No person shall be
imprisonedfor debt arising out of or founded on a contract,
expressear implied.

Section943.20 (1) (e), which criminalizes the failure to return repedonal
property,does not unconstitutionally imprison one for debt. StaReth,115 Ws.
2d 163 339 N.W2d 807(Ct. App. 1983).

This sectiononly prohibits imprisonment for debt arising out of or founded upon
acontract. A court imposeslipport order is not a debt on a contract and presecu
tion and incarceration for criminal nonsupport does not violate this section. State
v. Lenz,230 Wis. 2d 529602 N.w2d 172(Ct. App. 1999), 99-0860.

Exemption of property of debtors. Section 17. The
privilege of the debtor to enjoy the necessary comforts of life
shallbe recognized by wholesome laws, exempting a reasonable
amountof property from seizurer sale for the payment of any
debtor liability hereafter contracted.

testfocuses upon the severity of the burden that government imposes upon private

propertyrights. In this case lower courts struck down acentrol statute applica
bleto company owned gas stations as an unconstitutiegalatory taking based
solelyupon a finding that it did not substantially advance the stagserted inter
estin controlling retail gasoline prices. The “substantially advances” test pre

scribesan inquiry in the nature of a due process, not a takings, test that has no propel

placein takings jurisprudence. Lingle €hevron U.S.A. Inc544 U.S. 528161
L. Ed. 2d 876125 S. Ct. 20742005).

The State may transfer property from one private party to another if there is a
public purpose for the taking. Mkout exceptioncases have defined the concept
of public purposéroadly reflecting a longstanding policy of deference to legisla
tive judgments in this field. It would be incongruous to hold that asdgityerest

Freedom of worship; liberty of conscience; state
religion; public funds. SecTion 18 [As amended No%983
Theright of every person to worship Almighty Gadcording
to the dictates of conscience shall never be infringed; nor shall
any person be compelled to attend, erect or support any place of
worship,or to maintain any ministryithout consent; nor shall
any control of, or interference wittihe rights of conscience be
permitted,or any preferencbe given by law to any religious

in the economic benefits to be derived from the development of an area has less oestablishment®r modes of worshipnor shall any money be

a public character than any other public interests. Cletiméye is no basis for
exemptingeconomic development from the traditionally broad understanding of
public purpose. Kelo.WNew London545 U.S. 162.. Ed. 2d 439125 S. Ct. 2655
(2005).

Under Wsconsin eminent domain lawourtsapplythe unit rule, which prohib

its valuing individual property interests or aspects separately from the property as

awhole. Whera parcel of land is taken by eminent domain, the compensation
awardis for the land itself, not the sum of thiéferent interests therein. Hoekstra

v. Guardian Pipeline, LL&006 WI App245 298 Ws. 2d 165726 N.W2d 648
03-2809.

Thelessor under a long-term favorable lease who received no compensation for

its leasehold interest under the unit rule when the fair market value of the entire
propertywas determinetb be zero was not denied the right to just compensation.
City of Milwaukee VFW Post No. 2874 Redevelopment Authority of the City

of Milwaukee,2009 WI 84 319 Ws. 2d 553768 N.W2d 749 06—2866.

Consequentialamages to property resulting from governmental action are not
compensablender Article I, Section 13 or the takings clause of the 5th amend
ment. Here, the government did not physically occupy the pléistifroperty or
useit in connection with th@roject in question, and the public obtained no benefit
from the damaged propertfRatherthe property was damaged as a result of alleged
negligentconstruction.Accordingly there was only damage, without appropria
tion to the public purpose. Such damage is not recoverable in a takingdotaim
insteadsounds in tort. E-L Enterprises, IncMilwaukee Metropolitan Sewerage
District, 2010 WI 58 326 Wis. 2d 82785 N.W2d 409 08-0921.

Thebacking of water so as to overflow the lands of an individual, or any other
superinducedddition of waterearth, sand, or other material, if done under statutes
authorizingit for the public benefit, is a taking within the meaning of Art. I, sec.
13. Pumpelly vGreen Bay and Miss. Canal Co. 1alWMU.S.) 166.

Governmentinduced flooding, temporary in duration, gains no automatic
exemptionfrom takings clause inspection. When regulatiotemporary physical
invasionby government interferes with private property time is a factor in-deter
mining the existence of a compensable taking. Arkansas Game and Fish Com
missionv. United States, 568 U.S. _ 133 S. Ct. 51, 184 L. Ed. 2d 4172012).

Precedentgnable permitting authorities to insist that applicants bear the full
costsof their development proposals while still forbidding the government from
engaging in “out—and-out . . . extortion that would thwartRlgh Amendment
right to just compensation.” The government may choose whether and how a per
mit applicant is required to mitigate the impacts pfeposedievelopment, but it

drawnfrom the treasury for the benefit of religious societies,
religiousor theological seminaries1979 J.R. 36, 1981 J.R. 29,
voteNov 1987

A statute authorizing a contract requiring the state to pay an amount to a Catholic
universityfor the education of dental students violated the establishment clause by
permittingthe use of funds paid by the staté&used in support of the operating
costs of the university generally and violated the free exercise clause by requiring
regulations as to management and hiring by the university that were not restricted
to the dental school. 8¥ren v Nusbaum55 Wis. 2d 316198 N.W2d 650

It is outside the province of a civil court to review the merits of a determination
of a duly authorized ecclesiastical tribunal that has adhered to prescribed canonical
procedureand that results in terminating a ofgfmans relationship with his
church. Olston v Hallock,55 Ws. 2d 687201 N.w2d 35

This section is not violated by s18.155, which accommodates rattlean
restrictsthe right of students to religious instruction, does not compel any student
to participate in religious training, and does not involve the use or expenditure of
public funds, especially when the electorate approved an amendment to art. X, sec.
3, specifically authorizing enactment of a released time statute. State ex rel. Holt
v. Thompsong6 Ws. 2d 659225 N.W2d 678

For purposes of 121.51 (4), 1981 stats. [now s. 121.51 (1)], and in the absence
of fraud or collusion, when a religious school demonstrates by its corpheater
andbylaws that ifis independent of, and uffiidted with, a religious denomina
tion, further inquiry by the state would violate Art. |, s&€8. Holy Tinity Commu
nity School vKahl,82 Wis. 2d 139262 N.W2d 210

Refusalon religious grounds to send children to school was held to be a personal,
philosophicalchoice by parents, rather thapratected religious expression. State
v. Kasuboski87 Ws. 2d 407275 N.w2d 101(Ct. App. 1978).

The primary efect of health facilities authority under ch. 231, which fiances
improvementdor private, nonprofit health facilities, does not advance religion, nor
doesthe chapter fosterxcessive entanglement between church and state. State ex
rel. Wis. Health Fac. Auth..\Lindner 91 Ws. 2d 145280 N.W2d 773(1979).

Mealsserved by a religious orden carrying out their religious work, wenet,
underthe circumstances, subject tasdbnsin sales tax for that portion of s
madeto guests for lodging, food, and use of otsdacilities. Kollasch vAda
many,104 Wis. 2d 552313 N.W2d 47(1981).

Thestate equal rights division did not violate the free exercise clause by-investi

may not leverage its legitimate interest in mitigation to pursue governmental ends gatinga discrimination complaint brought by an employee oligious school.

thatlack an essential nexus arigh proportionality to those impacts. Extortion
atedemands for property in the land use permitting context run afoul of the takings

SacredHeart School Board,57 Ws. 2d 638460 N.W2d 430(Ct. App 1990).
Thetest to determine whether governmental afierafs the establishment clause

clausenot because they take property but because they impermissibly burden theis discussed. Freedom from ReligiBaundation vThompson164 Ws. 2d 736

right not tohave property taken without just compensation. Koon&.vJohns
River Water Management District, 570 U.S. ___ (2013).

Compensation for lost rents. 1971 WLR 657.

476 N.W.2d 318(Ct. App. 1991).
Thefree exercise clause does not excuse a pémmancompliance with a valid
law. A visitation order intended to prevent a noncustodial parentifrgrosing
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his religion on his children was a reasonable protection of the custodial parent’ violate separation of church and state provisions of the 1st amendment. 63 Atty

statutoryright to choose the childrenteligion. Lange . M.ange 175 Ws. 2d 373 Gen.374.
N.W.2d (Ct. App. 1993). Thedepartment of public instructianay if so authorized under 16.54, imple
In setting a sentence, a court may consider a defendafigious beliefs and mentthe school lunch program and special food service plan for childseirnar
practicesonly if a reliable nexus exists between the defenganiminalconduct andsectarian private schools and child—care institutions without violating the U.S.
andthose beliefs and practices. StatBuwerst181 Ws. 2d 903512 N.w2d 243 or Wisconsin constitutions. 63 Attgen. 473.
(Ct. App. 1994). Fundsreceived underifle | of the Elementary and Secondary Education Act
A nativity scene surrounded by Christmas trees and accompanied by a sign pro may not be used to pay salaries of public school teachers teaching in clfilirch af
claiminga “salute to liberty” did not violate the 1st amendnseestablishmerand atedprivate schools. See 64 Atgen. 139. 64 AttyGen. 136.
freeexercise clauses or Art. |, 5.18. King/illage of Waunakeel85 Ws. 2d 25 The establishment clause and this section prohibit public schools leasing class
517N.W.2d 671(1994). roomsfrom parochial schools to provide educational programs for parochial stu
Probationconditions may impinge on religious rights as long astmalitions dents. 67 AttyGen. 283.
are not overly broad and are reasonably related to rehabilitatian Avx v A group of churches is entitled to a permit under s. 16.845 to use the capitol
Schwarz 185 Wis. 2d 645517 N.W2d 540(Ct. App. 1994). groundsfor a civic or social activity even if the content of the program is partly
Thecourts are prevented from determining winaikes one competent to serve  religiousin nature. 68 AttyGen. 217.
asa priest. As such, the courts cannot decide a cfimegligent hiring or retention TheU.S. and state constitutions do not prohibé state from disbursing state
by a church. Pritzléfv. Archdiocese of Milwauked,94 Ws. 2d 303533 N.W2d matchingfunds under the National School Lunch Act to privateyel$as, public
780(1995). See alsoL.N. v Clauder209 Ws. 2d674 563 N.W2d 434(1997), schools. 69 Atty. Gen. 109.
95-2084. The state can constitutionally license and regulate community based residential

Thestate is prevented from enforcing discrimination laws against religious asso facilities that are operated by religiouganizations and are not convents, menas
ciationswhen the employment at issue serves a ministerial or ecclesiastical func teries,or similar facilities exempted by statute. 71 Aten. 12.

tion. While it must be given considerable weight, a religious assoc&tiesigna University of Wisconsin athletes may nehgage in voluntary prayer led by a

tion of a position as ministerial or ecclesiastical does not control its status.. Jocz v coachprior to an athletic event, although silemeditation or prayer ganized by

LIRC, 196 Ws. 2d 273538 N.W2d 588(Ct. App. 1995), 93-3042. athletesmay be undertaken within certain guidelines. 75.A%gn. 81.
Freedomof conscience aguaranteed by the ¥¢onsin constitution is not The scope of this section is discussed. 75./88n. 251 (1986).

constrainedy the boundaries of protection set by the U.S. Supreme Court for the  Tne establishment clause prohibits states from loaiisguctional material to
federalprovision. As applied to Amish, requiring slow moving vehicle signs on  sectariarschools or providing auxiliary services to remedial and exceptional stu
buggiesunconstitutionally infringedn religious liberties. Requiring Amish bug dents in such schools. MeekRittenger421 U.S. 349
giesto carry slow moving vehicle signs further@dompelling state interest, but i it ; « -
wasnotshown to be the least restrictive means of accomplishing that interest. Statecipllrézggﬁg\ll\(/:’?gﬂgl)?s?shEerggrgirr?g %?é%gﬁégbtlgZf;ﬁ}gg'?gcgfgﬁbﬁ:hnf#a“ﬂrz”n
V- 1Mrl1lvlaerrc;li0c20w5§ r%c; 56I5a49inNé\r?f12rgh23r50(123ig)’u?gs_(i)slﬁ%ite d. but a court ma andgeneral church constitutions. Jone®Valf, 443 U.S. 59§1979).

Y pay Propectgp ' Y A statute does not contravene the establishment clause if it has a secular legisla

adoptone of several approaches so long asthet does not entangle itself in doc ) - b - AL e ;
trinaﬁ affairs. Church Fti‘t))ctrine may be gclaxamined from a seculgr perspective, but five purpose, its primargffect neither advances nor inhibits religion, and it does
courts may notinterpret church lawpolicies, or practice. United Methodist not excessivelyentangle government with religion. Committee for Public Educa

tion v. Regan444 U.S. 64§1980).
Church,Inc. v. Culver 2000 WI App 132237 Ws. 2d 343614 N.W2d 52 N .
99-1522. ' pp 132 3 3 Therepresentation of thesli Commandments as the basis for the legal code of
While this article is more specific and terser than the clauses of the 1st-amend Westerrcivilization violated the establishment clause. Stor@rahama49 U.S.
ment,it carries the same import. Both provisions are intended and operate to serve39 (1 80). . . .
the purposes of prohibiting the establishment of religion and protecting the free . The denial of unemployment compensation to a JehsWeimnesswho quit a

exerciseof religion. Jackson.\Benson218 Ws. 2d 835578 N.W2d 602(1998), job due to religious beliefs was a violation of free exercise rights. Thomas v
97-0270. ReviewBd., Ind. Empl. Sec. Di¥50 U.S. 7071981).

To succeed i constitutional challenge to a local fire prevention code, the com A state fair rulghat limited a religious group to an assigned booth in conducting
plaining church had the initial burden of proving thlaere was a sincerely held its religious activities did not violatihe free exercise clause. Heh v. Int'l Soc.
religiousbelief that would be burdened by the application of the codecfiureh for Krishna Consc452 U.S. 64Q1981).
failed to carry this burden because it did not present evidence of anytdzestic A public university that provided a forum to many student groups but excluded
principle, or dogma supporting representations that an exposed sprinkler systemreligiousstudent groups violated the principle that state regulation of speech should
would desecrate the worshipace. Peace Lutheran Church and Acadery-v be content neutral. Wmar v Vincent,454 U.S. 2631981).
lageof Sussex2001 W1 App 139246 Ws. 2d 502631 N.W2d 229 00-2328. A nativity scene displayed by a city did not violate the establishment clause.

The Wisconsin Constitution éérs more expansive protections for freedom of | ynchy. Donnelly 465 U.S. 66§1984).
consciencdhanthose ofered by the 1st amendment. When an individual makes ™, o4 the setting and nature of the disptaynenorah placed next to a Christmas
aclaim that statéaw violates his or her freedom of conscience, courts apply the o hiaced outside of a city—county building did nadlate the establishment
compellingstate interest/least restrictive alternative tesjuiiring the challenger clausewhile prominent placement of a creche inside a courthouse did. Allegheny
to prove that he or she has a sincerely held religious belief that is burdened byCountyv. Pittsbugh ACLU, 492 U.S. 573106 L. Ed. 2d 4721989).
applicationof the state law at issue. Upon such a showing, the burden shifts to the The prohibition of peyoté used in a religious ceremdags not violate the free

stateto prove that the law is based in a compelling state interest that dsnnot f e Al .
servedby a less restrictive alternative. NoeseBepartment of Regulation and ~ €Xerciseof religion. Employment Division.\8mith,494 U.S. 872108 L. Ed. 2d

Licensing,2008 WI App 52311 Wis. 2d 237751 N.W2d 385 06-1110. 876(1990). o )

Thefree exercise clauss the 1st amendment protects not only the right te free The federal Equal Acceséct prohibits high schools from barring student
domin what one believes, but extends (with limitations) to acting on those beliefs. religiousclub meetings on school premises when other “noncurriculum-related
Both individuals and communities of individugigve a right to the freedom of ~ Cclubsare allowed access. éatside Community SchoolsMergensA496 U.S. 226
religion. Courtshave adopted a “ministerial exception” that protects houses of 110L. Ed.2d 191(1990). . . )
worshipfrom state interferenasith the decision of who will teach and lead a-con A public school districg inclusion of prayers at a public graduation ceremony
gregation. Ordination is not required to be considered “ministerial.” The function offeredby a member of the cigy at thedistrict's request and direction, violated
of the position, as determined by whether the position is important to the spiritual the establishment clause. LeéMeisman505 U.S. 77120 L. Ed. 2d 4671992).
and pastoral mission of the church and not whether religious tasks encompass the Thedenial of the use of a school building to a church seeking to exhibit a film
largestshare of the position, is the primary consideration. Coulee Catholic Schools whena nonsectarian group would have been allowed the uselnfittiag to show

v. LIRC, 2009 WI 88320 Wis. 2d 275768 N.W2d 868 07—-0496. asecular film on the same topic violated the right to free speech. £&hhpel

Any inquiry into the validity of a religious institutionteasons for the firing of v. Center Moriches508 U.S. 384124 L. Ed. 2d 3521993).
a ministerial employee will involve consideration of ecclesiastical decision— A law that tagets religious conduct for distinctiteeatment is subject to the
making. When a plaintif alleges that his or her termination was based on an mostrigorous scrutiny The regulation of animal sacrifice thafeetively prohib-
improperreason, it does not matter whether he or she seeks dabzesgeson a ited the practices of one sect was void. Church of Lukutdialeah 508 U.S. 520
contracttheory or a statutory theoryn either case, the state ifeetively enjoined 124L. Ed. 2d 4721993).
by the 1st amendment fromterfering with the religious institutios'right to The provision of an interpreter by a school district to a student attending-a paro
chooseits own ministers. DeBruin t. Patrick Congregatio@012 Wi 94 343 chial st’:)hool was permissible when providedgsart of a neutral program benefit
Wis. 2d 83816 N.W2d 878 10-2705. ting all qualified children without regard the sectarian-nonsectarian nature of the

The parents’ fundamental righb make decisions for their children about school. Zobrest vCatalina Foothills509 U.S. 1125 L. Ed. 2d ¥1993).
religionand medical care does mvent the state from imposing criminal liabil Speciallegislation creating a public school district for a village consisting solel
ity on a parent who fails to protect the child when the parent has a legal duty to act. p g : 9ap PP g€ co 9 4
The constitutional freedorof religion is absolute as to beliefs but not as to the con gfogrgrgfbgjsuggt?oﬁl%?lii{%glggglc\ngjrrT#gt"éylg udz:gecéé?izegstfbllzlzhngg n5t 4%Iause.
duct, which may be regulated for the protection of saci€he Due Process clause (1994) ) ! = T
protectsthe fundamental right of parents to make decisions concerning the care, :
custody,and control of their children, but a parenindamental right to make . : ; o A e
decisionsconcerning a child care has limitations. The statauthority is not nul tionsbut denied fundindor printing the publication of a student religious group
lified merely because a parent grounds his or her claim to control the child in vr:olatedfq_eeﬁ speec? guarantees and was not excfu\?ed by the need tovxiﬁh;ply
religiousbelief. State Neumann2013 WI 58348 Ws. 2d 455832 N.W2d 560 }_ egjt%%'?lg”g;t clause. Rosemerv University of irginia, 515 U.S. 81913
11-1044. s = ) . - T

_— . . . . A school district policy permitting student-led, student-initiated prayer at
The constitutionality ofstate tuition grants to parents of resident pupils enrolled ¢ 401football games violated the establishment clause of thergendment

A state university that fundete printing of a broad range of student publica

in private elementary or high schools is discussed. 58 &tp. 163. becausét had the purpose ameated the perception of encouraging the delivery
Guidelinesto possibly avoid constitutional objection to CESA sereimetracts of prayer at important high school events. Santa Fe Independent Sistoiot
with private schools are discussed. 62 ABgn. 75. v. Doe,530 U.S. 290147 L. Ed. 2d 29%2000).
Leasingof university buildings to a religious congregation during nonschool Speechdiscussing otherwise permissible subjects cannot be excluded from a
daysand hours on a temporabgsis while the congregatisrexisting facility is limited public forum, such as a school, on the grounds that it is discussed from a

being renovatedndleasing convention space to a church conference would not religiousviewpoint. A clubS meetings, held after school, not sponsored by the
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school,and open to to any student who obtained parental consent, did not raise an How Vast isKing's Realm? Constitutional Challenge to the Church-State

establishmenof religion violation that could be raised to justify content-based dis
criminationagainst the club. Good News ClutMilford Central School533 U.S.
98,150 L. Ed. 2d 1512001).

The Cleveland, Ohio school choice program that provides tuition aid to parents

who may use the money to pay tuition to private, religious schools does not violate

Clause. Gordon. Wi6. Law Aug. 1995.

Religious tests prohibited. SecTion 19 No religious
testsshall everbe required as a qualification for anyicé of

the establishment clause. When an aid program is neutral with respect to religion public trust under the state, and no person shall be rendered

andprovides assistance to a broad class of citizens who, in turn, tthieesid to
religious schools through individual choice, the progreamot subject to chal
lenge. Zelman v Simmons—Harris536 U.S. 639153 L. Ed. 2d 6042002).

The state of Viishington, under its constitution, whiphohibits even indirect
funding of religious instruction that will prepare students for the ministould
denysuch students funding available to all other students without violating the free
exerciseclause of the 1st amendment. Lock®avey 540 U.S. 712158 L. Ed
2d 1,124 S. Ct. 13072004).

A legislative mandate requirimgasonable accommodation of religious conduct
doesnot violate establishment clause. NottelsoBmith Steel Wkrs. D.A.L.U.
19806,643 F2d 445(1981).

The Establishment Claus# the 1st amendment allows display of a monument
inscribedwith the Ben Commandments on thexas State Capitol groundsarv
Ordenv. Perry 545 U.S. 677162 L. Ed. 2d 607125 S. Ct. 28542005).

A display of theTen Commandments in a county courthouse violated the-Estab
lishmentClause of the 1st amendment. The government agemayiifest objec
tive in presenting thelisplay may be dispositive of the constitutional enqang

the development of the presentation should be considered when determining its

purpose. Governmental purpose neddsbe taken seriously under the Establish
mentClause and to be understood in light of context; an implausible claim that gov
ernmentapurpose has changed shondit carry the day in a court of law any more
thanin a head with common sense. McCreary Coun&ynverican Civil Liberties
Union of Kentucky 545 U.S. 844162 L. Ed. 2d 729125 S. Ct. 27222005).

Respondents’ status as taxpayers did not give them standing to challenge stat

tax credits to aganizations that awarded scholarships to religgni®ols. For
standingthere must be a nexus between the pléiatthxpayer status and the pre
cisenature of the constitutional infringement allegedx @redits angovernmen

tal expenditures do not both implicate individual taxpayers in sectarian activities.

A dissenter whose tax dollars are “extracted and spent” knows that he or she ha
in some small measure been made to contribute to an establishment in violation of

conscience When the government decliniesmpose a tax there is no such coanec
tion between dissenting taxpayer and alleged establishnfeizona Christian
SchoolTuition Omganization vWinn, 563 U.S. __ 179 L. Ed. 2d 523131 S. Ct.
1436(2011).

A prison regulation allowing a cross to be worn only with a rosary discriminated
againstprotestants, without a “ghost of reason,” in violation of the right to the free
exerciseof religion. Sasnett.\Litscher 197 F3d 290(1999).

Although the sale to private parties of a small parcel of land in a public park
endeddirect government action constituting endorsement of religiorprthem-
ity of the statue to city propergnd the lack of visual definition between the city
andprivate land created a perception of improper endorsement of religion i viola
tion of the establishment clause. Freedom From Religion Foundat@ityvof
Marshfield,203 F3d 487(2000).

A public library that allowed a wide range of useg®fmeeting room by non—
profit groups violated the 1st amendment by excluding the use of the room for
religiousservices or instructionPfeifer v City of West Allis,91 F Supp. 2d 1253
(2000).

Grantsto a faith—based counselingganization that integrate@ligion into its
counselingprogram were unconstitutional when there were fitseiht safeguards
in place to insure that public funding did montribute to a religious end. Freedom
From Religion Foundation.wWcCallum,179 F Supp. 2d 95¢2002).

Excludinga religious charitable ganizationfrom participation in the gcon-
sin State Employees Combined Campaign solely because gaatizationdis-
criminateson the basis of religion or creeddhoosing its governing board and
employeess constitutionally impermissible. Association of Faith—Basegb@ir
zations 454 F Supp. 8132006).

Legislativeprayer while religious in nature, has long been understood as com
patiblewith the establishment claugks practiced by congress since the framing
of the constitution, legislative prayer lends gravity to public business, reminds law
makersto transcend petty dérences irpursuit of a higher purpose, and expresses
a common aspiration to a just and peaceful socletg not necessary to defitie
preciseboundary of the establishmeniause where history shows that the specific

practiceis permitted. Any test the court adopts must acknowledge a practice that

was accepted by the framers and has withstood the critical scrutiny of time and
political change. dwn of Greece MGalloway 572 U. S. __ 134 S. Ct. 181, 188
L. Ed. 2d 8352014).

Once it invites prayento the public sphere, government must permit a prayer

giver to address his or her own God or gods as conscience dictates, unfettered b

what an administrator gudge considers to be nonsectarian. So long as the town
maintainsa policy of nondiscrimination, the constitution does not require it to
searchbeyond its borders for non—-Christian prayer giveran efort to achieve
religious balancing. The quest to promoteli@ersity of religious views would
require the town to makeholly inappropriate judgments about the number of
religionsit should sponsor and the relative frequency with which it should sponsor
each. Town of Greece \Galloway 572 U. S. 134 S. Ct. 181, 188 L. Ed. 2d
835(2014).

Nyquist and public aid to private education. Piekarski, 58 MLR 247.

The role of civil courts in church disputes. 1977 WLR 904.

Firstamendment-based attaaks Wsconsin “attendance area” statutes. 1980
WLR 409.

Bravenew world revisited: Fifteen years of chemical sacraments. 1980 WLR
879.

Lamb’sChapel vCenter Moriches Union Ee School DistrictCreating Greater
ProtectionReligious Speech Through the lllusion of Public Forum Analyshs:
mann.1994 WLR 965.

King v. Mllage of Waunakee Redefining Establishment Clause Jurisprudence
in Wisconsin. Lanford. 1996 WLR 185.

incompetento give evidence in any cousf law or equity in
consequencef his opinions on the subject of religion.

Military subordinate to civil power . Section 20 The
military shall be in strict subordination to the civil power

Rights of suitors. SecTion21 [As amended April 1977
(1) Writs of error shalhever be prohibited, and shall be issued
by such courts as the legislature designates by law

(2) In any court of this state, any suitoray prosecute or
defendhis suit either in his own proper person or by an attorney
of the suitofs choice. 1975 J.R. 13, 1977 J.R. 7, vote April
1977

Everyperson hasan absolute right to appegao se Hlavinka v Blunt, Ellis &
Loewi, Inc. 174 Ws. 2d 381 N.W.2d (Ct. App. 1993).

A nonlawyer may not sign and file a notice of appeal on behalf of a corporation.
Requiringa lawyer to represemtcorporation in filing the notice does not violate
theguarantee that any suitor may prosecute or defend a suit persénatigpora

+ion is not a natural person and does not fall with in the term Saitgr” Jadair

nc. v. United State&ire Insurance C209 Wis. 2d 187561 N.W2d 718(1997),
95-1946.
Sub.(2) gives the righin a civil trial to chose whether to defend oneself person

ally or to have an attorngput does not address whether the party, wayay not,
eordered to be physically present at tvidden represented. City of Sun Prairie
Davis,217 Ws. 2d 268575 N.W2d 268(Ct. App. 1998), 97-1651.
If a telephone warrant application has not been recorded and there is no evidence
of intentional or reckless misconduct on the mdilaw enforcement éiters, a
reconstructedpplication may serve as an equivalent of the record of the original
application and can protect the defendaright to a meaningful appeal. State v
Raflik, 2001 WI 129248 Ws. 2d 593636 N.W2d 129 00-1086.

Maintenance of free government. SecTion 22 The
blessingof a free government can only be maintained by a firm
adherence tQustice,moderation, temperance, frugality and vir
tue,and by frequent recurrence to fundamental principles.

Transportation of school children. SecTion 23 [As
createdApril 1967 Nothing in this constitution shall prohibit
thelegislature from providing for the safety amdlfare of chit
drenby providing for the transportation of children to and from
any parochial or private school or institution of learniriPg5
J.R.46, 1967 J.R. 13, vote April 1967

ElementarySecondary Education Act funds may be used in dual enrolpnent
gramsto transport children from parochial schools to and from public schools. 65
Atty. Gen. 126.

Use of school buildings. Section 24 [As ceated April
1972 Nothing in this constitution shatirohibit the legislature
from authorizing, by lawthe use of public school buildings by
civic, religious or charitable aganizations during nonschool
hoursupon payment by the geinization to thechool district of
reasonableompensation for such ug&969 J.R. 38, 1971 J.R.
27, vote April 1972

Right to keep and bear arms. SecTion 25 [Ascreated
Nov. 1999 The people have the right to keep and bear arms for

)éecurity,defense, hunting, recreation or any other lawfut pur

pose. [1995 J.R. 27, 1997 J.R. 21, vote November 11998

Thestate constitutional right teear arms is fundamental, but it is not absolute.
This section does not fafct the reasonable regulation of guns. The standard of
reviewfor challenges to statutes allegedly in violation of this section is whether the
statuteis a reasonable exercise of police powgtate vCole,2003 WI 1.2, 264
Wis. 2d 520665 N.W2d 328 01-0350.

The concealed weapons statute is a restriction on the manner in which firearms
arepossessed and used. It is constitutional under Art. |, SORYy if the public
benefitin the exercise of the police power is substantially outweighed by an indi
vidual's need to conceal a weapon in éxercise of the right to bear arms will an
otherwisevalid restriction on that right henconstitutional. The right to keep and
beararms for securityas a general matfanust permit a person to possess, carry
andsometimes conceal arms to maintain the security of a private residgmée or
vately operated business, and to safelyve and store weapons within those prem
ises. State vHamdan2003 W1 1.3, 264 Wis. 2d 433665 N.W2d 785 01-0056.

A challenge on constitutional grounds gfr@secution for carrying a concealed
weaponrequires dfrmative answers to the following before the defendant may
raise the constitutional defense: 1) under the circumstances, did the deendant’
interestin concealing the weapon to facilitate exercise of his origkt to keep
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andbear arms substantially outweigh the staitaterest irenforcing the concealed
weaponsstatute? and 2) did the defendant conceal his or her weapon because con
cealmentwas the only reasonable means under the circumstances to elircise

or her right to bear arms? StatdHamdan2003 WI 1.3, 264 Wis. 2d 433665
N.W.2d 785 01-0056.

UnderbothHamdanandCole there are 2 places in which a citizedesire to
exercisethe right to keep and bear arms for purposes of security is at its apex: in
the citizen's home or in his or her privately—owned business. It logically and-neces
sarily follows that the individuag interest in the right to bear arms for purposes of
securitywill not, as a general mattdre particularly strong outside those two loca
tions. An individual generally has no heightened interest in his or her right to bear
arms for security while in a vehicl&tatev. Fisher2006 WI 44290 Ws. 2d 121
714N.W.2d 495 04-2989.

Theban on felons possessing firearms is constitutional and that ban extends to
all felons, including nonviolent ones. The governmental objective of padfty
is an important one, and the legislatsrdecision to deprive a nonviolefieton,
suchas the plaintff of the right to possess a firearm is substantially related to this
goal. State vPocian2012 WI App 58341 Wis. 2d38Q 814 N.W2d 894 11-1035.

Themost natural reading of “keep arms” in the 2nd amendment is to have weap
ons. The natural meaning of “bear arms” is to “wedasar or carry . . . upon the
personor in the clothing or im pocket, for the purpose . . . of being armed and ready
for offensive or defensive action in a case of conflict with another pergaritihg
all textual elements togethehe 2ndamendment guarantees the individual right
to possess and carry weapons in case of confrontation. Howesenost rights,
theright secured by the 2nd amendment is not unlimited. District of Columbia v
Heller,554 U.S. 570171 L. Ed. 2d 637128 S. Ct. 2783(2008).

The2nd amendment right to bear arnssfully applicable tdhe states. The due
processtlause of the 14th amendment incorporates the 2nd amendment right rec
ognizedin Heller. Howeverincorporation doesot imperil every law regulating
firearms. McDonald v Chicago, 561 U.S. __130 S. Ct. 3020L77 L. Ed. 2d 894
(2010).

Right to fish, hunt, trap, and take game. SecTioN 26.
[As ceated April 200BThe people have the right to fish, hunt,

52

vocablewithout theconsent of the United States; and it is hereby
ordained that this state shall never interfere with the primary dis
posalof the soil within thesame by the United States, nor with
any regulationscongress may find necessary for securing the
title in such soil to bona fide purchasers thereof; and in no case
shall nonresident proprietors be taxed higher thesidents.
Provided,that nothing in this constitution, or in thet of con
gressaforesaid, shall in any manner prejudice feafthe right

of the state of Mgconsin to 500,000 acres of lagdinted to said
state,and to be hereafter selected and located by and under the
actof congress entitled “An act to appropriate the proceéds
the sales ofthe public lands, and grant pre—emption rights,”
approvedSeptember fourth, one thousand eight hundved
forty—one.[1949 J.R. 1; 1951 J.R. 7; vote April 1951

ARTICLE 111
SUFFRAGE

Electors. Section 1. [As amended Noi882, Nov1908,
Nov. 1934; epealed April 1986; @ated April 198p Every
United States citizen age 18 or older whaigesident of an elec
tion district in this state is a qualified elector of tlukstrict.
[1881J.R. 26 A, 1882 J.R. 5, 1882 c. 272, vote 1882; 1905
J.R.15, 1907 J.R. 25, 1907 c. 661, vote.N®98;1931 J.R. 91,

trap, and take game subject only to reasonable restrictions as1933J.R. 76, vote No1934;1983 J.R. 30, 1985 J.R. 14, vote

prescribedby law [2001 J.R. 16, 2003 J.R. 8, vote April 2D03

ARTICLE II.
BOUNDARIES

State boundary . Section 1. It is hereby ordained and
declaredthat the state of Wconsin doth consent and accept of
the boundaries prescribed fhe act of congress entitled “An act
to enable the people ofig¢onsin territory to form a constitution
andstate government, and for the admission of such state into
the Union,” approved August sixth, one thousand eight hundred
andforty—six, to wit: Beginning at the northeast corner of the
stateof lllinois—that is to sayat a point in the center of Lake
Michiganwhere the line of forty—two degrees and thirty minutes
of north latitudecrosses the same; thence running with the
boundaryline of the state of Michigan, through Lake Michigan,
GreenBay; to the mouth of the Menominee rivénence up the
channelof the said river to the Brule river; thence up said last-
mentionedriver to Lake Brule; thence along the southern shore
of Lake Brule in a direct line to the center of the channel between
Middle and South Islands, in the Lake of the Desert; thénce
adirect line to the head waters of the Montreal riasrmarked
uponthe survey made by Captain Cramm; thence down the main
channelof the Montreal river tdhe middle of Lake Superior;
thencethrough the center of Lake Superior to the moutthef
St. Louis river; thence up the main channel of said river to the
first rapids in the same, above the Indiditage, according to
Nicollet’s map; thence due south to timain branch of the river
St. Croix; thence down the main channel of said rieehe Mis
sissippi; thence down the center of the main chanriabtfiver
to the northwest corner of the state of lllinois; thence ehst
with thenorthern boundary of the state of lllinois to the place of
beginning,as established by “An act émable the people of the
lllinois territory to form a constitution and state governmamd,
for the admission of such state into the Union on an equal footing
with the original states,” approved April 18th, 1818.

The Mississippi River is an inland water ofitlonsin and the boat toilet law may
be enforced on the entire width of the Mississippi bordering Minnesota and up to
the center of the main channel bordering lowa. 61. &gn. 167.

Enabling act accepted. SectioN 2 [As amended April
1957 The propositions contained in the act of congress are
herebyacceptedratified and confirmed, and shall remain 4irre

April 1986

It is clearly within the legislature’province to require any persoriesing to
voteto furnish such proof as it deems requisite that he or she is a qualified elector
Requiringa potential voter to identify himself drerself as a qualified elector
throughacceptable photo identification does not impose an elector qualification in
additionto those set oun Atrticle lll, Section 1 of the \consin Constitution.
Leagueof Women \éters of Wsconsin EducatioiNetwork, Inc. vWalker, 2014
WI97, _ Ws.2d __ 851 N.W2d 302 12-0584.

Thelegislature can amend the current election statutes, without referendum, so
asto make the statutes conform with #i&th amendmerto the U.S. Constitution.

61 Atty. Gen. 89.

A proposal teamend a statute to allow nonresident property owners to vote on
metropolitansewerage districbonds, in addition to electors, probably would
requirethe proposal to be submitted to a vote of the electorate under sedtty. 63
Gen.391.

Constitutional law: residency requirements. 53 MLR 439.

Implementation. SectioN 2 [As repealed April 1986;
createdApril 198 Laws may be enacted:

(1) Defining residency

(2) Providing for registration of electors.

(3) Providing for absentee voting.

(4) Excluding from the right of sfrfage persons:

(@) Convicted of a felonynless restored to civil rights.

(b) Adjudged by a court to be incompetent or partially
incompetent,unlessthe judgment specifies that the person is
capableof understanding the objective of the elective process or
thejudgment is set aside.

(5) Subjectto ratification by the people at a general election,
extendingthe right of sufage to additionatlasses.]983 J.R.
30,1985 J.R. 14, vote April 19B6

Therequirement to present acceptable photo identification comes within the leg
islature’sauthority toenact laws providing for the registration of electors under
Atrticle 1ll, Section 2 because acceptable photo identification is the mode by which
election oficials verify that a potential voter is the elector listed on the registration
list. League of Wmen \6tersof Wisconsin Education Network, Inc. Walker,
2014WI197,  Ws.2d __ ,  NMZd__, 12-0584.

Disenfranchisemertf felons does not deny them equal protection. Richardson
v. Ramirez418 U.S. 24

Evenrational restrictions on the right to vote are invidious if they are unrelated
to voter qualifications. However evenhanded restrictions that protect the integrity
andreliability of the electoral process itself are not invidious. An Indiana statute
requiringcitizens voting in person aglection dayor casting a ballot in person at
the office of thecircuit court clerk prior to election datp present photo identifiea
tion issued by the government did not violate constitutional standards. Crawford
\(/. Mar)ion County Election Boaré53 U.S. 181128 S. Ct. 161470 L. Ed. 2674

2008).

Secret ballot. SecTion 3. [As repealedApril 1986; ceated
April 1986 All votes shallbe by secret ballot1p83 J.R. 30,
1985J.R. 14, vote April 1986
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Residence saved. SecTion 4. [Repealed April 1986see numberedyears, by the qualified electors of the several districts,
1983J.R. 30, 1985 J.R. 14, vote April 1986. suchdistricts to be bounded by counprecinct, town or ward
- o ) lines, to consist of contiguous territory and be in as compact
Military stationing does not confer residence. ~ Sec- form as practicable. 1880 J.R. 9S, 1881 J.R. 7A, 1881 c. 262,
TIoN 5. [Repealed April 1986; see 1983 J.R. 30, 1985 J.R. 14, voteNov 1881; 1979 J.R. 36, 1981 J.R. 29, vote.N883
vote April 1986] U.S. Supreme Courdecisions requiring almost absolute equality of population
amongelectoral districts render nugatory the state ceedhstruction of art. [V
Exclusion from suffrage. SECTION 6. [Repealed April sec.4, as prohibiting assembly districts from dividing counties except where a

countyis entitled to more than one assembly memB&Atty Gen. 88.

1986; see 1983 J.R. 30, 1985 J.R. 14, vote April 1986.
Senators, how chosen. SecTioN 5. [As amended Nov

1881and Nov1983 The senators shall be elected by single dis
ARTICLE IV. ; ; ; . - h

tricts of convenient contiguous territgrgt the same time and in
LEGISLATIVE the same manner as members of the assembly are required to be

chosen;andno assembly district shall be divided in the forma
Ledislati S 1 The ledislati hall tion of a senate district. The senate districts shall be numbered
bev:gtltsegiali S%OI’\]IZE(; Iangzggerﬁbl € legisiative power sha in the regular series, and the senators shall be chosen alternately
mbly from the odd and even—numbered distrifiis the term of 4

An act validating existing sewerage distripteviously held to be unconstitu .
tionally organized is within the power of the legislature. Madison Metropolitan years. [1880 J.R. 95, 1881 J.R. 7A, 1881 c. 262, vote 1881,

Seweragdist. v Stein,47 Ws. 2d 349177 N.W2d 131 1979J.R. 36, 1981 J.R. 29, vote N&983
The power given vocational district boards to levy taxes does not violate this sec
tion. The manner of appointing board members is constitutionakt Milwaukee ificati i
v. Area Bd. \bcational, T& A. Ed.51 Wis. 2d 356187 N.W2d 387 b leatlj'lf'cf‘t'?hnsl of Ile%lslato[]s. %ﬁ“o?g No per 503 shall
Onelegislature cannot dictate action by a future legislature or a future legislative ?e_lgl € 1o the legisiature w (_)_S all no E_We resi - € . one Year
committee. State ex rel. \&tren v Nusbaums9 Ws. 2d 391208 N.w2d 780 within the state, and be a qualified elector in the district which

Thelegislaturemay constitutionally prescribe a criminal penalty for violation of  he may be chosen to represent.

anadministrative rule. State Courtney74 Ws. 2d 705247 N.w2d 714 A candidate for election to Con . -
L ) gress need not be a resident of the district at the
Provisions of s. 144.0@m) [now s. 281.34 (1m)], that void a DNR sewerage  time he or she files nomination papers and executes the declaration of intent to
connectiororder if electors in the &ctedtown area reject annexation to the city  accepthe ofice if elected. A candidate for congress must be an inhabitant of the
orderedto extend sewerage service, represents a valid legislative balamcing stateat the time of election. 61 Att@en. 155.
accommodatiomf 2 statewide concerns: urban development and pollution control.
City of Beloit v Kallas,76 Ws. 2d 61250 N.W2d 342 . . . . .
Mediation— arbitration under s11.70 (4) (cm) is a constitutional delegation of Organlzatlon of Ieglslature, quorum, compul_sory
legislativeauthority Milwaukee County vDistrict Council 48109 Wis. 2d 14 atten.dance. SECTION 7. I.E.ach. house.shall be the judge of the
325N.W.2d 350(Ct. App. 1982). elections returns andjualifications of its own members; and a

The court will invalidate legislation only foronstitutional violations. State ex iori ; H
rel. La Follette v Stitt, 114 Wis. 2d 358338 N.W2d 684(1983) majority of each shall constitute a quorum to do business, but a

Referencedn a statute to a general federal |as amended, necessarily refer smaller number may adJourn from daydw and may compel
enceshe current federal law where thet named in the statute is repealed and the the attendance of absent members in such manner and under

law rewritten in another act. Because reference is stated as part of a contingency: i i
it does not constitute unlawful delegation of legislative authority to U.S. Congress. SUChpenaltles as each house may prowde.

DaneCounty Hospital & Home \LIRC, 125 Ws. 2d 308371 N.W2d 815(Ct. .
App. 1985).y P ¢ Rules; contempts; expulsion. SecTion 8 Each house

Thesupreme court declined to review the validity of the procedure used to give may determine the rules of its own proceedings, punish for con
notice of a joint legislative committee on conference alleged to violate the state ; : : _
openmeetings law The court will not determine whether internal operatirigs temptand dlsorderly behavigand with the concurrence of two
or procedural statutes have been complied with by the legislature in the course ofthirds of all the members elected, expel a member; but no-mem
its enactments and will not intermeddle in what it views, in the absenoastitu bershall be expelled a second time for the same cause.
tional directives to the contrario be purely legislative concern®zanne vFitz- Courtshave no jurisdicti ; iolati ; -

- jurisdiction to review legislative rulespobceeding, which are
gerald,2011 W1 43 334 Ws. 2d_70 798 N'WZd 436 11-0613. thoserules having “to do with the procei® legislature uses to propose or pass

Proposedamendments to bills creating variable obscenity laws that would |egis|ationor how it determines the qualifications of its members.” Milwaukee
exemptmotion picture films shown at theaters that comply with the film ratings of  journalSentinel vDOA, 2009 WI79, 319 Wis. 2d 439768 N.W2d 700 07-1160.
the motion picture association of America constitute an unconstitutional delegation The legislature cannot sentence a person to confinement for contétptt

of legislative power 58 Aty _Ge_n. 35' . ’ N . ) noticeand without giving an opportunity to respond to thegdaGroppi vLeslie,
Theone man-one vote principle is inapplicable to legislative committees since 404U.S. 496

that principle applies only to the exercise of legislative poveeis such powers

cannotconstitutionally be delegated to these committees. There has been no such "
unconstitutionatielegation as tthe joint committee on finance, the board on-gov Officers. SecTion 9. [As amended April979 Each house

ernmenperations, the joint legislative council or the committee to visit state prop  Shall choose its presiding fafers from its owrmembers. 1977
erties. Legislative oversight of administrative rules discussed. 63 @&gn. 173. J.R.32, 1979 J.R. 3, vote Apl’i| 19]79

Legislature, how constituted. SecTion 2. Thenumber Journals; open doors; adjournments.  SecTion 10

of the members of the assembly shall never be less than fifty~g4chhouse shall keep a journal of its proceedings and publish
four normore than one hund(ed. The senate shall consist of 8the same, except such parts as require seciBoy doors of each
numbernot more than one-third nor less than one—fourth of the houseshall be kept open excephen the public welfare shall
numberof the members of the assembly require secrecy Neither house shall, withoabnsent of the

Apportionment. SecTion 3. [As amendedlov 1910, Nov other,adjourn for more than three days.

1962 and Nav1987 At its first session after each enumeration Meeting of legislature. Section 11. [As amendedNov
madeby the authority of the United States, the legislature shall 1gg1 ang April 1968 The legislature shall meet at the seat of
apportionand district anew the members of the senate and goyernmentt such time as shall be providediy, unless con
assemblyaccording to the number of inhabitant$9q7 J.R30, venedby the governor in special session, and when so convened
1909J.R. 55, 1909 c. 478, vote NA®10; 1959 J.R. 3,961 no business shall be transacted exa@pshall be necessary to
J.R.32, vote Naw, 1962; 1979 J.R. 36, 1981 J.R. 29, \reve accomplishthe special purposes for which it was convened.

1?8% ional i | " lations thay includ [1880J.R. 9S, 1881 J.R. 7A, 1881 c. 262, vote Na®1; 1965
nstitutionalpopulations, as well as other populations include persons ;
gginfragchisgg)? some reason, may not be%igregarded for redistrictiﬁg purposes. J.R.57, 1967 J.R. 48, vote Apnl 1368

tty. Gen. 80.

Y Ineligibility of legislators to office.  SecTion 12 No

Representatives to the assembly , how chosen. Sec- memberof thelegislature shall, during the term for which he was
TION 4. [As amended No%¥881 and Nav1983 The members of elected,be appointed or elected to any civificé in the state,
the assembly shall be chosen biennially single districts, on which shall have beeareated, or the emoluments of which shall
the Tuesday succeeding the fildbnday of November in even—  havebeen increased, duririge term for which he was elected.
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A legislator may be elected to a constitutional or statutory state eledtoe of
eventhough the emoluments of thdioé were raised during his or her legislative
term. If so elected, the legislator is limited by 13.04 (1) to the emoluments of the
office prior to the increase. A legislator is not eligible, howefegrappointment
to an ofice created during his or her term or to aicefthe emoluments of which
appointiveoffice were raised during his or her legislative term. 63.88n. 127.

Ineligibility of federal officers. S=cTion 13 [As amended
April 1964 No person being a member of congress, or holding
any military or civil office under the United Stateshall be eligi
ble to a seat in the legislature; and if any person shall, after his
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lishedstatutes, and did not contain any language that mighmnotice that the stat
utewas being amendedis a result, the contract provision was not enacted by bill
andremained a contractual provision and was not a “law” that is an exception to
s.19.35. Milwaukee Journal SentinelDOA, 2009 WI 79319 Ws. 2d 439768
N.W.2d 700 07-1160.

Undercertain circumstancemcorporation by reference in a bill may béeef
tive to work a change in the lawCasesecognizing incorporation by reference have
generallydealt with incorporatinghe provisions of other published statutes and
with the establishment of standards by reference, not incorporation of sources
beinggiven the force of lawThe source being incorporated cannot be a law itself
without having been enacted @manner stitient to satisfy this section. Milwau
kee Journal Sentinel.\DOA, 2009 WI 79 319 Ws. 2d 439768 N.Ww2d 700
07-1160.

election as a member of the legislature, be elected to congress, In order for the legislature to create a,léve proposed law must be enacted by

or be appointed to anyfafe, civil or military, under the govern
mentof the United States, his acceptance thereof shall viaisate
seat.This restriction shall not prohibit a legislator fraocept

ing short periods of active duty as a member of the reserve o
from serving in the armed forces during any egeacy declared

by the executive.]963 J.R34, 1965 J.R. 14, vote April 1986.

Filling vacancies. SecTion 14 The governor shalksue
writs of election to fill such vacancies as may occur in either
houseof the legislature.

Exemption from arrest and civil process.  SecTion 15
Membersof the legislature shall in all cases, except treason, fel
ony and breach dhepeace, be privileged from arrest; nor shall
theybe subject to any civil process, during the segsiidine leg
islature,nor forfifteen days next before the commencement and
afterthe termination of each session.

Theprivilege under this section can be invoked by a legislator only if the legisla
tor is subpoenaed, notah aide is subpoenaed. StatBeno,116 Ws. 2d 122341
N.W.2d 668(1984).

The members of the Wconsin Constitutional Convention did not intetod
createa legislative privilegefrom criminal arrest and prosecution when they
includedarticle 1V section 15 in the Wconsin Constitution. The phrase “treason,
felony and breach of the peace” in that section was intended to mean all crimes.
Statev. Burke, 2002 WI App 291258 Ws. 2d 832653 N.W2d 922 02-2161.

Privilege in debate. SecTion 16 No member of the legis
latureshall be liable in any civil actioyr criminal prosecution
whateverfor words spoken in debate.

Thesphere of legislative action protected undergbigion is broader than floor
deliberations.A legislator may invoke the privilegender this section to immunize

bill and be published. For some action tsiicient to constitute publication, that
actionmust be evaluated in light of the purpose publication seeks to achieve, i.e.,
wasthe public provided with sfi€ient notice of the law that is being enacted or
amended.The publication requirement is meant to avoid the situation where the

rpeoplehave their rights sacrificed by the operation of |#veg they are bound to

know, but have no means of knowing. Milwaukee Journal SentifizDw, 2009
WI 79, 319 Ws. 2d 439768 N.W2d 700 07-1160.

This section vests the legislature with the constitutional power to “provide by
law” for publication. The legislature has set teguirements for publication. If
acourt can intervene and prohibit the publication of an act, the court determines
whatshall be law and not the legislature. If the court does that, it does not in terms
legislatebut it invades the constitutional power of the legislature to declare what
shallbecome law This a court may nato. Ozanne.\Fitzgerald2011 WI 43 334
Wis. 2d 7Q 798 N.W2d 436 11-0613.

The state legislature cannot constitutionally adopt prospective federal {egisla
tion by reference. 63 AttyGen. 229.

Article VII, sec. 21 [17] requires full text publication of all general laws, and
publicationof an abstract or synopsis of such laws would not Beisut. Meth
odsother than newspaper publication, under 985.04, may be utilized to give public
noticeof general laws. 63 Attyzen. 346. See also s. 14.38 (10).

Title of private bills. SecTion 18 No private or local bill
which may be passed by the legislature sbiadbrace more than
onesubject, and that shall be expressed in the title.

Chapter418, laws of 1977, s. 923 (48) (a) is a private or local bill enacted-uncon
stitutionally. Soo Line R. Co..Vransportation Depfl01 Ws. 2d 64303 N.W2d
626 (1981).

A specific prison siting provision in a budget act did not violateséition. The
testfor distinguishing a private or lockw is established. Milwaukee Brewers v
DHSS,130 Wis. 2d 79387 N.W2d 254(1986).

Challengedlegislation, althoughgeneral on its face, violated this section
becauséhe classification employed was not basecoy substantial distinction
betweenclasses employed nor was it germane to purposes of the legislation.
Brookfield v. Milwaukee Sewerage District44 Ws. 2d 896426 N.W2d 591
(1988).

A bill has a single subject if all of its provisions are related to the same general
purposeand are incident to that purposgtitle is insuficient only if it fails to rea

anaide from a subpoena to testify as to an investigation conducted by the aide atsonablysuggest the purpose of the act or if a readfrtge act with the full scope

the legislatos request. State Beno,116 Ws. 2d 122341 N.W2d 668(1984).

Not all activities of a legislator are protected by this section insofar as that activ
ity is not an integral part of the deliberative and communicative processes. While
legislativeacts are protected lige speech and debate clause, political acts are not.
Hiring, directing, and managing legislative caucusfs$tabversee political cam
paignsis not protected. By its very nature, engaging in campaign activity is politi
cal. State vChvala,2004 WI App 53271 Ws. 2d 1.5, 678 N.W2d 880 03-0442.
Seealso State .vJensen2004 WI App 89272 Ws. 2d 707 684 N.W2d 136
03-0106.

This section provides only immunity from prosecution basedsenof commu
nications, and not secrecy focommunications of governmentfiofals and
employees.Legislative Echnical Services Bureau Custodian of Recor@ate,
2004 WI 65, 272 Wis. 2d 208680 N.W2d 792 02-3063.

In a federal criminal prosecution againsttate legislator there is no legislative
privilege barring introduction of evidence of the legislasolegislativeacts.
United States vGillock, 445 U.S. 36(q(1980).

Enactment of laws. SEcTioN 17. [As amended April977
(1) The style of all laws of the state shall be “The people of the
stateof Wisconsin, represented in senate and assentdgnact
asfollows:”.

(2) No law shall be enacted except by bill. No law shall be
in force until published.

(3) Thelegislature shall provide by law ftite speedy publi

cationof all laws. 1975 J.R. 13, 1977 J.R. 7, vote April 1p77

Theenacting clause is not required for each particular statute. According to leg
islativerule, when an act, or part of ant, creates a statute section numthet
actionindicates a legislative intent to make the section a part of igeoWéin Stat
utes. Hence, because the legislature can intend that only a part of an act creates
statutejt does not follow that each statute must contain all the constituent parts of
anact, namelythe enabling clause. StatéMeidman,2007 WI App 258306 Ws.
2d 723 743 N.W2d 854 06-2168.

In order for the legislature to create a,lée proposed law must be enacted by
bill. Mere enactment of a bill to ratify a collectivedmining agreement and publi
cationof it as an act was not §iafent to cause a provision of the collectivedzan-

ing agreement to become a law enacted under this section to create an exception

to the public records lave. 19.35. The act did not reference s. 19.35 or the contract
provisionthat purportedly modified that lawlid not purport to amend any pub

of the title in mind discloses a provision clearly outsidetitiee Brookfield v Mil-
waukeeSewerage Districth 71 Ws. 2d 400491 N.W2d 484(1992).

A 2-prong analysis for determining violations of this section is discussed. City
of Oak Creek vDNR, 185 Wis. 2d 424518 N.W2d 276(Ct. App. 1994).

Courtswill not afford legislation challenged under this section a presumption of
constitutionalityunless theecord shows that the legislature adequately considered
thelegislation in question. When a majority of the members of the Assembly co—
sponsored a single-subject bill exempting YMG#sn property taxation before
the measure was added to the budget bill and a majority of senators either co—
sponsoredhe stand-alone bill or considered and voted for the proposal as members
of the Joint Finance Committee, there was a presumption that the legislators who
sponsoredhe bill or voted for it in committee adequately considered the proposal.
Lake Country Racquet and Athleti€lub, Inc. v Morgan,2006 WI App 25289
Wis. 2d 498 710 N.w2d 701 04-3061.

Origin of bills. S=cTion 19 Any bill may originate ireither
houseof the legislature, and a bill passed by one house may be
amendedy the other

Yeas and nays. SEcTion 20 The yeas and nays of the mem
bersof either house on any question shall, at the requestssf
sixth of those present, be entered on the journal.

Thetaking of yea and nay votes and the entry orjdhmnals of the senate and
assemblycanbe complied with by recording the total aye vote together with-a list
ing of the names of those legislators who voted no, were absent or not voting or
werepaired on the question. Art, sec. 10; Art. Vlil,sec. 8; Art. XII, sec. 1 dis
cussed.63 Atty Gen. 346.

Compensation of members. SecTion 21 [Amended Nov
%.867and Nov1881; epealed April 1929; see 1865 J.R. 9; 1866
J.R.3; 1867 c. 25, vote No%867; 1880 J.R. 93881 J.R. 7A,
1881c. 262, vote No1881; 1927 J.R. 57, 1929 J&R vote April
1929]

Powers of county boards. SecTion 22 The legislature
may confer upon théoards of supervisors of the several coun
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tiesof the state such powers of a local, legislative and adminis
trative character as they shall from time to time prescribe.

Milwaukeecounty mayby ordinance, provide credit in a retirement sysiam
serviceof an employee with another municipaliBl Atty Gen. 177.

Town and county government. SecTioN 23 [As
amendedNov 1962, April 1969 and April 19TZhe legislature
shallestablish bubne system of town government, which shall
be as nearly unifornas practicable; but the legislature may-pro
vide for the election at lge once in every 4 years of a chief
executiveofficer in any county with such powers of an adminis
trative character as they may from time to time prescribe in
accordancavith this section and shall establish one or more sys
temsof county government1p59 J.R68, 1961 J.R. 64, vote
Nov.6, 1962; 1967 J.R. 49, 1969 J.R. 2, vote April 1969; 1969
J.R. 32,1971 J.R. 13, vote April 1972

Abolishingthe ofice of town assessor in those counties adopticguatywide
assessosystem does na@imount to the creation of aféifent system of town gev
ernment. Thompson vKenosha Countys4 Ws. 2d 673221 N.W2d 845

Only enactments that unnecessarily interfere with the systemformity in a
materialrespect are invalidated by this section. Classifications based upon-popula
tion have generally been uphel8tate ex rel. \Mf v. Town of Lisbon,75 Wis. 2d
152, 248 N.Ww2d 450

Chief executive officer to approve or veto resolu -
tions or ordinances; proceedings on veto.  SECTION 23a
[Ascreated Nov1962 and amended April 196@very resold
tion or ordinance passed by the counbard in any county shall,
beforeit becomes ééctive, be presented the chief executive
officer. If he approves, hshall sign it; if not, he shall return it
with his objections, which objections shall &etered at lare
uponthe journal andhe board shall proceed to reconsider the
matter. Appropriations may be approved in whole or in part by
the chief executive dicer and the part approved shall become
law, and the part objected to shallde¢urned in the same manner
asprovided for in otheresolutions or ordinances. If, after such

reconsideration, two—thirds of the members—elect of the county
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(3) Thelegislature may authorize the following bingo games
licensedby the state, but all profits shall accrue to the licensed
organizationand no salaries, fees or profits may be pa@p
otheromganizationor person: bingo games operated by religious,
charitable service, fraternal or veteransgamnizations or those
to which contributions are deductible for federal or state income
tax purposesAll moneyseceived by the state that are attributa
ble to bingo games shall be used for property tax reliefesir
dents of this state as provided by laWwihe distribution of mon
eysthat are attributable to bingo games mayvaoy based on
theincome or age of the person provided the property tax relief.
Thedistribution of moneys that are attributable to bingo games
shallnot be subject to the uniformitgquirement of section 1 of
article VIII. In this subsection, the distribution of all moneys
attributableto bingo games shailhclude any earnings on the
moneysreceived by the state that are attributable to bingo
gamesput shall not include any moneys udedthe regulation
of, and enforcement of law relating to, bingo games.

(4) Thelegislature may authorize the followingftafgames
licensedby the state, but all profits shall accrue to the licensed
local organization and no salaries, feeparfits may be paid to
any other oganization or persomaffle games operated by local
religious, charitable, service, fraternal or veterangjaniza-
tions or those to which contributions are deductible for federal
or state income tax purposes. The legislature kimitlithe num
ber of raffles conducted by any suchganization.

(5) Thissection shall not prohibit pari-mutuel on-track-bet
ting as provided by lawThe state may not own or operate any
facility or enterprise for pari-mutuel betting,lease any state—
ownedland to any other owner or operator for spehposes.

All moneys received by the stéitat are attributable to pari-mu
tuel on—track bettinghall be used for property tax relief for resi
dentsof this state as providday law The distribution of mon
eysthat are attributable to pari-mutuel on-track betting may not

board agree to pass the resolution or ordinance or the part of th&/ary based on the income or age of the person provided the prop

resolution or ordinance objected to, it shall becorfect¥e on
the date prescribetlut not earlier than the date of passage fol
lowing reconsideration. In all such cases, the votes of thee mem

erty tax relief. The distribution of moneys that are attributable
to pari-mutuel on—track betting shalbtbe subject to the uni
formity requirement of section 1 of article VIII. In this sub

bersof the County board shall be determined by ayes and noessection,thedistribution Of a” moneys attributable to pari—-mu

andthe names of the members voting for or against the resolu

tuel on—track betting shall include any earnirgsthe moneys

tion or ordinance or the part thereof objected to shall be enteredreceivedby the state that are attributattepari-mutuel on-

on the journal. If any resolution or ordinance is not returned by
the chief executive dicer tothe county board at its first meeting
occurringnot less than 6 days, Sundays excepted, aftesit
been presented to him, it shall becomdeefive unless the

track betting, but shall not include any moneys used forebe
lation of, and enforcement of law relating to, pari-muioret
track betting.

(6) (a) The legislature may authorize the creation of a lottery

countyboard has recessed or adjourned for a period in excess ofo be operated by the state as provided by [@ie expenditure

60 days, in which case it shall not bdeetive without his
approval.[1959 J.R. 68, 1961 J.R. 64, vote N&v1962; 1967
J.R. 49, 1969 J.R. 2, vote April 1969

of public funds or of revenues derived from lottery operations
engage in promotional advertising of thésédnsinstatelottery
is prohibited. Anyadvertising of the state lottery shall indicate

A county executive’ power to veto ordinances and resolutions extends to-rezon the odds of a specific lottery ticket to be selected as the winning

ing petitions that are in essence proposed amendments to the county zonring ordi

nance. The veto is subject fonited judicial review Schmeling vPhelps212 Wis.
2d 898 569 N.w2d 784(Ct. App. 1997), 96—-2661.

A county executive' partial-veto power is similar to the goversguower 73
Atty. Gen. 92.

A county board may namenda resolution, ordinance, or part thereof vetoed
by the county executive, but can pass a separate substitute for submise®n to
executive. The board has duty to promptly reconsider vetoed resolutions,-ordi
nances, or parts thereof. 74 AtGen. 73.

Gambling. Section 24 [As amended April 1965, April
1973, April 1977, April 1987, April 1993and April 1999
(1) Exceptas providedn this section, the legislature may not
authorizegambling in any form.

(2) Exceptas otherwise provided blaw, the following
activitiesdo not constitute consideration as an element of gam
bling:

(a) To listen to or watch a television or radio program.

(b) To fill out a coupon or entry blank, whether or pobof
of purchase is required.

(c) To visit a mercantile establishment or other place without
beingrequired to make a purchase or pay an admittance fee.

ticket for each prize amountfefed. The neproceeds of the
statelottery shall be deposited in the treasury ofdtee, to be
usedfor property tax relief for residents of this stasg@rovided

by law. The distribution othe net proceeds of the state lottery
may not vary based on the income or age of the person provided
the property tax relief. The distribution of the net proceeds of
the state lottery shall not beubject to the uniformity require
mentof section 1 of article VIII. In this paragraph, the distribu
tion of the net proceeds of the state lottery shall include any earn
ingson the net proceeds of the state lottery

(b) The lottery authorizednder par(a) shall be an enterprise
thatentitles the playebby purchasing a ticket, to participate in
agame of chance if: 1) the winning tickets are randomly prede
termined and the player reveals preprinted numbers or symbols
from which it can be immediately determined whether the ticket
is a winning ticket entitling the player to win a prize as-pre
scribedin the featureand procedures for the game, including an
opportunityto win aprize in a secondary or subsequent chance
drawing or game; or Zjeticket is evidence of the numbers or
symbolsselected by the player, @t the playes option, selected
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by a computerand the player becomes entitled to a prize as pre
scribedin the featureand procedures for the game, including an
opportunityto win aprize in a secondary or subsequent chance
drawingor game if some or all of the playgisymbols or num
bersare selected in ehance drawing or game, if the plager
ticketis randomly selected tthe computer at the time of pur
chaseor if the ticket is selected in a chance drawing.

(c) Notwithstanding the authorization oftate lottery under
par.(a), the following games, or games simulating any of the fol
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Stationery and printing. SecTion 25 The legislature
shallprovide by law that all stationery required for tiee of the
state,and all printing authorized and required by them to be done
for their use, or for the state, shall be let by contract to the lowest
bidder,but the legislature may establish a maximum price; no
memberof the legislature or othestate dficer shall be inter
ested either directly or indirectlyin any such contract.

The legality of appointing aominee to the board of regents when that person
is a major stockholder in a printing company that is under contract to the state is
discussed60 Atty. Gen. 172.

lowing games, may not be conducted by the state as a lottery: 1)

any game in which winners are selected based on the results of

arace or sporting event; 2) any bankiceyd game, including
blackjack,baccarat or chemin de fe3) poker; 4) roulette; 5)
crapsor any other game that involves rolling dice; 6) kefo;
bingo 21, bingo jack, bingolet or bingo craps; 8) any garhe
chancethat is placed on a slot machine or any mechanical, elec
tromechanicabr electronic device that is generally available to
be played at aygambling casino; 9) any game or device that is
commonlyknown as a video game of chance or a video gaming
machineor that iscommonly considered to be a video gambling
machineunless such maching a video device operated by the
statein a game authorized under @) to permit the sale of tick

etsthrough retail outlets under contract with the state and the

devicedoes not determine andicate whether the player has
won a prize, other than by verifying that the pldgeicket or
someor all of the playes symbols or numbers on the plager
ticket have been selected in a chance drawing, or by verifying
thatthe playe's ticket has been randomly selected logatral

systemcomputer at the time of purchase; 10) any game that is

similar to a game listed in this paragraph; by dny other game
thatis commonly considered to be a form of gambling and is not,

Extra compensation; salary change. SecTion 26

(1) [Asamended April 1956, April 1967, Apti74, April 1977

and April 1992 The legislature mayot grant any extra com
pensation to a public fier, agent, servant or contractor after
the serviceshave been rendered or the contract has been entered
into.

(2) Exceptas providedn this subsection, the compensation
of a public oficer maynot be increased or diminished during the
term of office:

(&) When any increase or decrease in the compensattion
justicesof the supreme court or judgesany court of record
becomeseffective as to any such justice or judge, it shoal
effectivefrom such date as to every such justice or judge.

(b) Any increase in the compensation of members of the leg
islatureshall take déct, for all senators and representatives to
the assemblyafter the nexgeneral election beginning with the
new assembly term.

(3) Subsection(1) shall notapply to increased benefits for
personsvho have been or shall be granted benefits of any kind
undera retirement system when such increased benefits are pro

or is not substantially similar to, a game conducted by the statevided by a legislative act passed on a call of ayes and noes by a

underpar (a). No game conducted by the state under(ppr
may permit a player of the game to purchase a ticket, or to-other
wise participate inthe game, from a residence by using a-<com
puter,telephone or other form of electronic, telecommunication,
video or technological aid1063 J.R. 35, 1965 J.R. 2, vote April
1965;1971 J.R. 31, 1973 J.R. 3, vote April 1973; 1975 I9R.
1977 J.R.6, vote April 1977; 1985 J.R. 36, 1987 J.R. 3, vote
April 1987; 1985 J.R. 35, 1987 J. R. 4, vote April 1987; 1993 J.R.
3, vote April 1993; 1999 J.R. 2, vote April 1999

Thegovernor acted contrary to the public policy embodied in state law and there
fore acted without authoritpy agreeing to an Indian gaming compact allowing the
conductof games prohibitedby Art. IV, s. 24 and criminal statutes. Panzer v
Doyle, 2004 WI 52271 Ws. 2d 295680 N.W2d 666 03-0910.

The 1993 amendment to th&ection did not invalidate the original compacts
betweerthe stateand Indian tribes. Because the original compacts contemplated
extendingand amending the scope of Indian gaming, the parties’ right of renewal
is constitutionally protected by the contract clausethefUnited States andisV

consinconstitutions; and amendments to the original compacts that expand the

scopeof gaming are likewiseonstitutionally protected by the contract clauses of
theWisconsin and United States constitutions. Dairyland Greyhound Pari, Inc.
Doyle, 2006 WI 107295 Wis. 2d 1 719 N.W2d 408 03-0421.

The statelottery board may conduct any lottery game that complies with the
ticketlanguage in constitution and ch. 565. The term “lottery” in the constitution
andstatutes does not include any other forms of betting, playing or opesétion
gamblingmachines and devices and other forms of gambling defined in ch. 945.
Thelegislature can statutorily authorize other non-lottery gambling including casi
no-typegames. 79 AttyGen. 14.

Underthe Indian Gaming Regulatory Act, 25 U.S.C.A. ss. 2701-2721, gambling
activitiesas defined and prohibited in ch. 945, other than lotteriepamemutuel
on-trackwagering, are not permitted by any person withiwithout Indian coun
try in State of Visconsin. The prohibition includes all non-lottery gambling such

three—fourths vote of all the members elected to both houses of
thelegislature and such act provides foffisignt state fund$o
coverthe costs of thancreased benefits1953 J.R. 41, 1955 J.R.

17, vote April 3, 1956; 1965 J.R. 96, 1967 J.R. 17, vote April
1967;1971 J.R. 12, 1973 J.R. 15, vote April 1974; 1975 J.R. 13,
1977J.R. 7, vote April 1977; 1991 J.R. 13, vote April 1992

This section does not prohibit a retroactive wage adjustment negotiated by col
lective baigaining and applied only to eriod when employees were working
withouta contract. Department of AdministratiadVERC,90 Wis. 2d 426280
N.W.2d 150(1979).

Payments to roadbuilders for extra compensation due to unexpeetedsts
violatedthis section. Krug.\Zueske199 Ws. 2d 406544 N.W2d 618(Ct. App.
1996),94-3193.

Thesub. (3) requirement of a three-fourths vote of all members elected to the
legislaturepermits passage of a bill increasing benefits uadetirement system
whenthe bill has received the votes of three—foudhthe entire elected member
ship of the legislature Wisconsin Professional Police Association, Ind.ight-
bourn,2001 WI 59 243 Wis. 2d 512627 N.W2d 807 99-3297.

An amendment authorizing increased benefits to all retired employees would
constitutea legislative declaration that such expenditures would be for a public pur
pose. 58 Atty. Gen. 101.

University salaries may be increased only from the date the regents adopt the
budgetand are subject to subsequent funding by the legislaturattys@en. 487.

Suits against state. SecTionN 27. The legislatureshall
directby law in what manner and in what courts suits may be
broughtagainst the state.

An action will not lie against the secretary of revenue for a refund of a sales tax
depositas that is an action against the state and it was not alleged that the secretary
actedoutsidehis authority Appel v Halverson50 Ws. 2d 230184 N.W2d 99

as casino-type games, gambling machines and other devices. The legislature can Sincethe mandate of this section is to the legislature, the supreme court cannot

statutorilyauthorize non-lottery gambling within Indian counti@Atty. Gen. 14.

Enactmentof legislation that would propose to licensred regulate certain
“amusementlevices” that are gambling machines would authorize “gambling” in
violation of Art. IV, section 24. OAG 2-96.

The state$ interest in preventing ganized crime infiltration of a tribal bingo
enterprisedoes not justify state regulation in light of compelling federal and tribal
interestsupporting it. California.\Cabazon Band of Indiané30 U.S. 2021987).

Whenvoters authorized a state—operated “lottery” they removed any remaining
prohibition againststate—operated games, schemes, or plans involving prize,
chanceand considerationLac du Flambeau Indians State of Visconsin,770
Supp.480(1991).

Gamblingand the law: The Wconsin experience, 1848-1980. Farnsl&g0
WLR 811.

Panzerv. Doyle: Wsconsin Constitutional Law Deals the Governor a New
Hand. Wawrzyn. 89 MLR. 221 (2005).

judicially intervene tahange the doctrine of procedural immunity and thereby cor
rectthe anomaly that arises as a result of the constitutional restriction, absent legis
lative implementation, of tort suits against the state. Car8tate 62 Wis. 2d 42
214N.W.2d 405

A state agency or fi€er may not waive the stageSovereign immunity without
specificauthorization, nor will principles of estoppel be applied to deprive the state
of its sovereign rights. Lister Bd. of Regents/2 Wis. 2d 282240 N.W2d 610

Although courts have common law jurisdiction to enforce arbitration awards
generally,they cannot enforcawards against the state absent express legislative
authorization. Teaching Assistants Assoc.UW-Madison96 Ws. 2d 492292
N.W.2d 657(Ct. App. 1980).

Thedoctrine of sovereign immunity cannot faar action for just compensation
basedon a taking of private property for public useen though the legislature has
failed to establish specific provisions for the recovery of just compensation. Zinn
v. State 112 Ws. 2d 417334 N.W2d 67(1983).
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A waiver of sovereign immunity in the creation of a state agendigaésissed.
Bussev. Dane County Regional Planning Conir@1 Ws. 2d 527510 N.W2d 136
(Ct. App. 1993).

Sovereignmmunity does not apply to arbitration. Statd> G. Miron Const.
Co.,Inc. 181 Wis. 2d 1045512 N.W2d 499(1994).

A specific performance action is a suit under this section. The legislature has not

consentedo be sued for specific performance, and such an action pemnuttted
against the state. Erickson Oil Products, In@@T, 184 Ws. 2d36, 516 N.W2d
755(Ct. App. 1994).

Thestate waives its sovereign immunity when it creates an agencyratepan
dentgoing concern. Bahr. Btate Investment Bd86 Ws. 2d 379521 N.W2d
152 (Ct. App. 1994).

A countys appeal of an ex parte ordéat it was responsible for court costs

incurredby the state public defender for an indigent defendant was not an action

“brought” against the stateThe public defender could not assert that the appeal
wasbarred by sovereign immunityPolk County vState Public Defendet88Wis.
2d 665 524 N.W2d 389(1994).

Althoughthe general rule is that waivers of sovereign immunity must be read
narrowly,when a statute provides a cleaxpress, and broadly worded consent to
sue,the rule of narroveonstruction will not be applied anew to every type of claim
broughtunder the statute. GermarDOT, 223 Ws. 2d 525589 N.W2d 651(Ct.

App. 1998), 98-0250.

Congressdacks the poweto subject the states to private suits in their own state

courts. Alder v. Maine,527 U.S. 706144. L. Ed. 2d 636 (1999).

The state has removed only the substantive defense of governmental toft immu

nity and the state constitutional barrier providthgt the state may be sued only
uponits consent remains. Knox Regents of University of #&consin,385 F
Supp.886

State immunity from suit. 1971 WLR 879.

Oath of office. S=cTion 28 Members of the legislature, and
all officers, executive and judicial, exceqtch inferior dicers

asmay be by law exempted, shall before they enter upon the

dutiesof their respective @ites, take and subscribe an oath or
affirmationto supporthe constitution of the United States and
the constitution of the state ofi¥¢onsin, and faithfully to dis
chargethe duties of theirespective dices to the best of their
ability.

Militia. SecTion 29 The legislature shall determiméhat
personsshall constitute the militia of the state, and may provide
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TheHousing Authoritydesignated as a corporation, does not violate the prohibi
tion against granting of corporate powers by the legislature. State exareéiW
v. Nusbaumb9 Wis. 2d 391208 N.Ww2d 780

Theplain meaning of sub. (9) pertains not just to legislation directly incorporat
ing a municipality butalsoto legislation providing a process for incorporating. A
provisionin a budget bill that exempted a town from the normal statutory incorpo
rationprocess violated sub. (9) and was unconstitutional. KuelBwdette2009
WI App 119, 320 Wis. 2d 784772 N.W2d 225 08-1342.

Sec.31 includes @ublic purpose doctrine allowing the granting of limited cor
poratepowers to entities created to promote a public and stap®se. Brookfield
v. Milwaukee Sewerage District,/1 Ws. 2d 400491 N.W2d 484(1992).

Creation of citizens utility board is constitutional. 69 Aten. 153.

General laws on enumerated subjects. SecTion 32
[Ascreated Nov1871 and amended April 199Bhe legislature
may provide by general law for the treatment of any subject for
which lawmaking isprohibited by section 31 of this article. Sub
jectto reasonable classifications, suatvs shall be uniform in
their operation throughout the stat#8f0 J.R. 13, 1871 J.R. 1,
1871c. 122, vote Now871; 1993 J.R. 3, vote April 1993

Testsfor violation of ss. 31 and 32 discussed. Brookfieldliwaukee Sewer
ageDistrict, 144 Ws. 2d 896426 N.W2d 591(1988).

Auditing of state accounts. SecTion 33 [As ceated Nov
1944 The legislature shall providor the auditing of state
accountsand may establish suchfioks and prescribe such
dutiesfor the same as it shall deem necesq4843 J.R. 60,
1945J.R. 73, vote No\1944

Continuity of civil government. SecTion 34 [As ceated
April 1967 The legislature, in order to ensurentinuity of state
and local governmental operations in periods of eyaecy
resultingfrom enemy action in the form of an attack, shall (1)
forthwith provide for prompt and temporary succession to the
powersand duties of public fites, of whatever nature and
whetherfilled by election or appointment, the incumbents of
which may become unavailable for carryingtbe powers and
dutiesof such diices, and (2) adopt such other measures as may

for organizing and disciplining the same in such manner as shallbe necessary and proper for attaining the objectifabis see

be prescribed by law

Elections by legislature. SecTion 30 [As amended Nov
1987 All elections made by the legislature shall be by roll call
vote entered in the journals1979 J.R. 36, 1981 J.R. 29, vote
Nov.1987

Special and private laws prohibited.  SecTion 31 [As
createdNov 1871 ancamended Now892 and April 1993The
legislatureis prohibited from enacting any special or private
lawsin the following cases:

(1) Forchanging the names of persons, constituting one per

sonthe heir at law of another or granting any divorce.

(2) Forlaying out, opening or altering highways, except in
casesof state roads extending into more theare countyand
military roads to aid in the construction of which lands may be
granted by congress.

(3) Forauthorizing persons to keep ferries across streams at

pointswholly within this state.

(4) For authorizing theale or mortgage of real or personal
property of minors or others under disability

(5) For locating or changing any county seat.

(6) Forassessment or collection of taxedasrextending the
time for the collection thereof.

(7) For granting corporate powers privileges, except to
cities.

(8) For authorizing the apportionment of any part of the
schoolfund.

(9) Forincorporating any citytownor village, or to amend
the charterthereof. 1870 J.R. 13, 1871 J.R. 1, 1871 c. 122, vote
Nov.1871; 1889 J.R. 4, 1891 J.R. 4, 1891 c. 362, vote1882;
1993J.R. 3, vote April 1993

An act validating existing sewerage distripteviously held to be unconstitu
tionally organized is within the power of the legislature. Madison Metropolitan
Seweragist. v. Stein, 47 Wis. 2d 349177 N.w2d 131

tion. [1959 J.R. 50, 1961 J.R. 10, vote April 161

ARTICLE V.
EXECUTIVE

Governor; lieutenant governor; term.  SecTioN 1 [As
amendedApril 1979 The executive power shall be vested in a
governorwho shall hold dfce for 4 years; a lieutenant governor
shallbe elected at the same time and for the same {&re7.7
J.R. 32,1979 J.R. 3, vote April 1979

Executiveorders of the Wéconsin governor1980 WLR 333.

Governor; 4-year term. SecTioN 1m [Created April
1967;repealed April 1979; see 1965 J.R. 80, 1967 J.RaritD
15, voteApril 1967; 1977 J.R. 32, 1979 J.R. 3, vote April 1p79.

Lieutenant governor; 4-year term. SECTION 1n
[Created April 1967; epealed April 1979; see 1965 J.R. 80,
1967J.R. 10 and 15, vote April 1967; 1977 J.R. 32, 1979 J.R. 3,
vote April 1979]

Eligibility. Section 2 No person except a citizen of the
United States and a qualified electortbé state shall be eligible
to the ofice of governor or lieutenant governor

Election. S=ction 3 [As amended April967 The governor
andlieutenant governor shall be elected by the qualified electors
of the state at the times and places of choasiambers of the
legislature. They shall be chosen jointlgy the casting by each
voter of a single vote applicable to botHioés beginningvith
the general election in 1970. The persons respectively having
the highest number of votes cast jointly for them for governor
andlieutenant governor shall be elected; but in ¢aseor more
slatesshall have an equal and the highest number of votes for
governorand lieutenant governdhe two houses of the legisla
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ture, at its next annual session shall forthwith, by joint ballot,

58

(2) If there is avacancy in the dite of lieutenant governor

chooseone of the slates so having an equal and the highest numandthe governor is absent from this state, impeached, or from

ber of votes for governor and lieutenant governbhe returns

of election for governor and lieutenant governor shall be made
in such manner as shall be provided by. [A®65 J.R. 45, 1967
J.R.11 and 14, vote April 1967

Powers and duties. SectioN 4 The governor shall be
commandein chief of the military andhaval forces of the state.

mentalor physical disease becomes incapable of performing the
dutiesof the ofice, the secretary of state shall serve as acting
governorfor the balance of the unexpired term or untilgheer

nor returns, the disability ceases or the impeachment is vacated.
[1977J.R. 32, 1979 J.R. 3, vote April 1979

Compensation of lieutenant governor . SeCTION 9.

He shall have power to convene the legislature on extraordinary[AmendedNov 1869; epealedNov 1932; see 1868 J.R. 9, 1869

occasionsand in case of invasion, or dandeym the preva

J.R.2, 1869 c. 186, vote NaiB869; 1929 J.R. 70, 1931 J.R. 53,

lenceof contagious disease at the seat of government, he mayoteNov 1932]

convenethem at any other suitable place within thate. He
shallcommunicate to the legislature, at every session, the-condi

Governor to approve or veto bills; proceedings on

tion of the state, and recommend such matters to them for theirveto. Section 10 [As amended Nod908, Nov1930, April

consideratioras he mayleem expedient. He shall transact all
necessarpusiness with the fifers of the government, civil and

1990and April 2008(1) (a) Every bill which shall have passed
thelegislature shall, beforelitecomes a lavbe presented to the

military. He shall expedite all such measures as may be resolvedjovernor.

uponby the legislature, and shall take care that the laws be faith
fully executed.

Thelegislature cannot require the governor to make speeifiemmendations
to a future legislature or timclude future appropriations in the executive budget
bill. State ex rel. Wren v Nusbaum59 Wis. 2d 391208 N.W2d 780

Compensation of governor . Section 5. [Amended Nov
1869and Nov1926; epealed Nav1932; see 1868 J.R. 9, 1869
J.R.2, 1869 c. 186, vote Ndi869; 1923 J.R. 80, 1925 J.R. 52,
1925c. 413, vote No\1926; 1929 J.R. 69, 1931 J.R. 52, vote
Nov. 1932]

Pardoning power. SecTioN 6. The governor shall have
powerto grant reprieveg,ommutations and pardons, aftercon
viction, for all offenses, except treason and cases of impeach
ment,upon suctconditions and with such restrictions and fimi
tationsas he may think propesubject to such regulations as
may be provided by law relative to the manner of applying for
pardons. Uportonvictionfor treason he shall have the power
to suspend the execution e sentence until the case shall be
reportedto the legislature at its next meeting, when the legisla

(b) If the governor approves and signs the bill, the bill shall
becomédaw. Appropriation bills may be approved in whole or
in part by the governpand the part approved shall becdawe

(c) In approving an appropriation bill jpart, the governor
may not create a new word by rejecting individual letters in the
wordsof the enrolled bill, and may not create a new sentence by
combiningparts of 2 or more sentences of the enrolled bill.

(2) (a) If the governor rejects the bilthe governor shall
return the bill, togethemwith the objections in writing, to the
housein which the bill originated. The house of origin shall
enterthe objections at laje upon the journal and proceed to
reconsidetthe bill. If, after such reconsideration, two—thirds of
the members present agree to pass the bill notwithstanding the
objectionsof the governarit shall be sent, together with the
objections,to the other house, byhich it shall likewise be
reconsideredandif approved by two-thirds of the members
presentt shall become law

(b) Therejectedpart of an appropriation bill, together with
the governots objectionsin writing, shall be returned to the
housein which the bill originated. The house of origin shall

ture shall either pardon, or commute the sentence, direct the exe enterthe objections at laye upon the journal and proceed to

cution of the sentence, or grant a furttegrieve. He shall anau

reconsiderthe rejected part of the appropriation bill. If, after

ally communicate to the legislature each case of reprieve, suchreconsideration, two-thirds of the members present agree
commutationor pardon granted, stating the name of the convict, to approve the rejected part notwithstanding the objections of
the crime of which he was convicted, the sentence and its date the governor it shall be sent, together with the objections, to the

andthe date of the commutation, pardon or reprieve, with his
reasondor granting the same.

Executiveclemency in isconsin. Bauerl973 WLR 154.
To Fomive, Divine: The Governés Pardoning PoweiBach. Ws. Law Feb.
2005.

Lieutenant governor , when governor . SECTION 7. [As
amendedApril 1979 (1) Upon the governds death, resigna
tion or removal fromoffice, the lieutenant governor shall
becomegovernor for the balance of the unexpired term.

(2) If the governor is absent from this state, impeached, or
from mental or physicalisease, becomes incapable of perform
ing the duties of the §ite, the lieutenangovernor shall serve
asacting governor for the balance of the unexpired term or until

the governor returns, the disability ceases or the impeachment

is vacated.But when the governpwith the consent of the legis
lature,shall be out of this state in time of war at the head of the
state’smilitary force, the governor shalbntinue as commander

in chief of the military force. 1977 J.R. 32, 1979 J.R. 3, vote
April 1979

Themeaning of “absence” is discussed. 68 ABgn. 109.

Secretary of state, when governor . SecTioN 8 [As
amendedApril 1979 (1) If there is a vacancy in theffe of
lieutenantgovernor and the governor dies, resigns or is removed
from office, the secretary of state shall become governor for the
balanceof the unexpired term.

otherhouse, by which it shall likewise econsidered, and if
approvedby two—thirds of the members present the rejected part
shallbecome law

(c) In all such cases the votes of both houses shall be deter
mined by ayes and noes, ahénames of the members voting
for or against passage of the bill or the rejected part of the bill
notwithstandinghe objections of the governor shall be entered
on the journal of each house respectively

(3) Any bhill not returned by the governor within 6 days (Sun
daysexcepted) after it shall habeen presented to the governor
shall be law unless the legislature, by final adjournmprg,
ventsthe bill's return, in which case it shalbt be law[1905 J.R.
14,1907 J.R. 13, 1907 c. 661, vote N®D8; 1927 J.R. 37, 1929
J.R.43, vote Nav1930; 1987 A.J.R. 71, 1989 S.J.R, \ote
April 1990; 2005 J.R. 46, 2007 J.R. 26, vote April 3008

In determining whether the governor has acted in 6 days, judicial notice may be
takenof the chief clerls records to establish the date the bill was presentbd to
governor. State ex rel. General Motors CorpQOak Creek49 Ws. 2d 299182
N.W.2d 481

Thegovernor may veto individual words, letters and digits, and may also reduce
appropriationdy striking digits, as long as what remains after the veto is a com
plete, entire, and workable lawMs. Senate vThompson144 Ws. 2d 429424
N.W.2d 385(1988).

Thegovernor may approve part of an appropriation bill by reducingrti@int
of money appropriated by striking a number and writing in a smaller dhis.
powerextends only to monetary figures and is not applicabtside the context
of reducing appropriationsCitizens Utility Board vKlauser194 Ws. 2d 485534
N.W.2d 608(1995).

Thegovernor may not disapprove of parts of legislation by writing in new num
bersexcept when the disapproved part is a monetary figure that expresses an appro
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priationamount in an appropriation bill. Figures that are not appropriation amounts chief executive dfcers, shall be chosen by the electors of the

butare closely related to appropriation amounts are not subject to such a “write—in”

veto. Risser vKlauser207 Ws. 2d 176558 N.W2d 108(1997), 96-0042.
Thetaking of yea and nay votes and the entry orjahmnals of the senate and
assemblycanbe complied with by recording the total aye vote together with-a list

ing of the names of those legislators who voted no, were absent or not voting or

werepaired on the question. Art, Sec. 10; Art. Vlll,sec. 8; Art. XII, sec. 1 dis
cussed.63 Atty. Gen. 346.

The governor may not alter partial vetoes once the approved portion of the act
hasbeen delivered to the secretary of state and the disapproved portion returned t

the house of origin. 70 AttyGen. 154.

respectivecounties once in every 2 years.

(b) Beginning with the first generalection at which the gev
ernoris elected which occurs after the ratification of this para
graph,sherifs shall be chosen by the electors of the respective
countiesor by the electors of all of the respective counties-com

rising each combination afounties combined by the legisla
ure for that purpose, for the term of 4 years and coroimers

Failureof the governor to express objections to several possible partial vetoes Countiesin which theres a coroner shall be chosen by the elec

cig gwe 1981-82 budget bill made any such possible vetodsatie$. 70 Atty. Gen.
Thegovernots partial veto of sectionl17g of 1991 Wé. Act 269 did notesult
in a complete and workable law and was invalid. Because the gdsexpproval
was not necessary for the bill to become Jdte invalidity of the partial veto
resultedin s. 605.35 being enforced as passed by the legislature. 8GAty327.
The partial veto power violates no federal constitutional provision. Risser
Thompson930 F2d 549(1991).
Wisconsin partial veto. 1989 WLR 1395 (1989).
The Origin and Evolution of the Partiak¥ Power Wade. Ws. Law March
2008.

ARTICLE VL.
ADMINISTRATIVE

Election of secretary of state, treasurer and  attor -
ney general; term. SecTioNn 1 [As amended April 19T7The
qualified electors of this statat the times and places of cheos
ing the membersf the legislature, shall in 1970 and every 4
yearsthereafter elect a secretarfystate, treasurer and attorney
generalwho shall hold their dices for 4years. 1977 J.R. 32,
1979 J.R. 3, vote April 1979

Secretary of state; 4-year term. SecTion 1m.[Created

April 1967; epealed April 1979; see 1965 J.R. 80, 1967 J.R. 10

and 15, vote April 1967; 1977 J.R. 32, 1979 J.R. 3, Yqsl
1979]

Treasurer; 4-year term. Section 1n[Created April 1967;

tors of the respective counties, or by the electors of all of the
respectivecounties comprising each combinationcofunties
combinedby the legislature for that purpose, for the term of 4
years.

(c) Beginning with the first general election at which the
president is elected which occurs after the ratification of this
paragraphdistrict attorneys, registers of deeds, county clerks,
andtreasurers shall be chosen by the electors of the respective
countiesor by the electors of all of the respective counties-com
prising each combination afounties combined by the legisla
ture for that purpose, for the term of 4 years and surveyors in
countiesin which the dice of surveyor is fillecby election shall
be chosen by the electodd the respective counties, or by the
electorsof all of the respective counties comprising each-com
bination of counties combined by the legislatdoe that pur
pose,for the term of 4 years.

(2) The offices of coroner and surveyor in counties having
a population of 500,000 or more are abolishébunties not
havinga population 0600,000 shall have the option of retaining
the elective ofice of coroner or instituting a medical examiner
system. Two or more counties may institute a joint medical
examinersystem.

(3) (a) Sherifs may not hold any other partisaricé.

(b) Sherifs may be required by law to renew their security
from time to time, and in default of giving such new security
their office shall be deemed vacant.

(4) The governor mayemove any elected countyfioér
mentionedn this section except a county clerk, treasuesur

repealed April 1979; see 1965 J.R. 80, 1967 J.R. 10 and 15, voteseyor,giving to the dicer acopy of the chaes and an oppoktu

April 1967; 1977 J.R. 32, 1979 J.R. 3, vote April 1p79.

Attorney general; 4-year term. Section 1p. Created

April 1967; epealed April 1979; see 1965 J.R. 80, 1967 J.R. 10

and 15, vote April 1967; 1977 J.R. 32, 1979 J.R. 3, yqsl
1979]

Secretary of state; duties, compensation.  SECTION 2
[As amended Now94€ The secretary of state shall keep a fair
recordof the oficial acts of the legislature and executive depart
mentof the state, and shall, when requireg,the same and all
mattersrelative thereto before either branahthe legislature.
He shall perform such other dutiesstsall be assigned him by

nity of being heard.

(5) All vacancies in the fi€es of coronerregister of deeds
or district attorney shalbe filled by appointment. The person
appointed to fill a vacancy shall holdfioé only for the unex
pired portion of the term to which appointed and until a succes
sorshall be elected and qualified.

(6) When a vacancy occurs in thefick of sherif, the
vacancyshall be filled by appointment of the goverramdthe
personappointedshall serve until his or her successor is elected
andqualified. 1881 J.R. 16A, 1882 J.R, 1882 c. 290, vote
Nowv 1882; 1927 J.R. 24, 1929 J.R3, vote April 1929; 1959
J.R.68, 1961 J.R. 64/0te Nov6, 1962; 1963 J.R. 30, 1965 J.R.
5, vote April 1965; 1965 J.R. 61, 1967 J.R.\i@ge April 1967;

law. He shall receive as a compensation for his services yearly1969 JR. 33,1971 J.R. 21, vote April 1972; 1979 J.R. 38, 1981

suchsum as shall be provided by laand shall keep his fage
atthe seat of governmeni.943 J.R. 60, 1945 J.R. 73, vote Nov
1944

Treasurer and attorney general; duties, compensa -

tion. SecTion 3. The powers, duties and compensation of the

treasureland attorney general shall be prescribed by law

J.R.15,vote April 1982; 1995 J.R. 23, 1997 J.R. 18, vote Nevem
ber 1998; 2003 J.R. 12, 2005 J.R. 2, vote April 3005

This section does not bar a county from assisting in the defense of actions
broughtagainst the shefiis a result of the shefi§ oficial acts. Bablitch and
Bablitchv. Lincoln County82 Wis. 2d 574263 N.W2d 218

Sheriff's powers and duties are discussed. ProfessRolade Association..v
DaneCounty 106 Wis. 2d 303316 N.W2d 656(1982).

A sherif’s assignment of a deputy to an undercover drug investigation falls

Theattorney general does not have authority to challenge the constitutionality \ihin the constitutionally protected powers of the sherifi could not be limited

of statutes. State City of Oak Creek223 Wis. 2d 219588 N.W2d 380(Ct. App.
1998),97-2188.

The powers of the attorney general ifrs@dnsin. VanAlstyne, Roberts, 1974
WLR 721.

County officers; election, terms, removal; vacan -
cies. ScTioN4 [As amended No%882, April1929, Nov1962,
April 1965, April 1967, April 1972, April 1982, Nd©98, April

by a collective bayaining agreement. Manitowoc Co.Local 986B,168Wis. 2d
819, 484 N.W2d 534(1992). See also &ghington County.\Deputy Sherifs
Association, 192 Ws. 2d 728531 N.W2d 468(Ct. App. 1995).

Thesherif’s power to appoint, dismiss, or demote a deputy is not constitution
ally protected and may be limited by a collectivegbiing agreement not in con
flict with the statutes. HeitkemperWirsing, 194 Ws. 2d 182533 N.w2d 770
(1995). See also Brown County Shéfifept. v Employees Associatiof94Wis.
2d 266 533 N.W2d 766(1995).

Thepower to hire does not give character and distinction to five of sherif;

2009 (1) (a) Except as provided in pars. (b) and (c) and sub. it is not a power peculiar to thefioe. Certain dutiesf the sherifat common law

(2), coroners, registers of deeds, district attorneys, and all other,

electedcounty oficers, except judiciabfficers, sherifs, and

thatare peculiar to the fi€e and that characterize and distinguish tHie®fare
constitutionally protected from legislative interference, but the constitdtes
not prohibit all legislative change in the powers and duties of a Elasrithey
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existedat common law Internal management and administrative dutiesnigtier [1963J.R. 48, 1965 J.R. 50, vote April 1966; 1975 J.R. 13, 1977
give character nor distinction to thefie fall within the mundane and common J.R.7. vote April 197]7

administrative duties that may be regulatedh®/iegislature. Hiring and firing e p g o o )

personneto provide food to inmates is subject to legislative regulation, including The Shawano—-Menominee court wasanstitutional district court since Meno

collectivebagaining under s.11.70. Kocken WMsconsin Council 4&FSCME, mineecounty was not ganized for judiciapurposes. PamanetS$tate 49 Ws.
2007WI 72, 301 Wis. 2d 266732 N.W2d 828 05-2742. 2d 501 182 N.w2d 459
Theassignment of deputies to transport federalstate prisoners to and from If s. 425.13 were to be interpreted so as to remove a copotver to issue a

acounty jail pursuant to a contract for the rental of bed space was not a constitution body attachment for one who chooses to igritverders, that interpretation would
ally protected duty of the shdti ofice and was thus subject to the restrictions of ~ causethe statute to be unconstitutional as a violation optireiple of separation
a collective bagaining agreement. Ozauk€euntyv. Labor Association of - of powers. SmithaBurns,65 Ws. 2d 638223 N.W2d 562
consin,2008 WI App 174315 Ws. 2d 102763 N.W2d 14Q 07-1615. Courtshave no inherent power to stay or suspenatieeution of a sentence in
A sherif may not be restricted in whom he or stssigns to carry out his or her  the absence of statutory autharify court’s refusal to impose a legislatively rman
constitutionalduties if he or she is performing immemorial, principal, and impor  datedsentence constitutes an abuse of discretion and usurpation of the legislative

tantduties characterized as belonging to the sherfommon law Attending on field. State vSittig, 75 Ws. 2d 497249 N.w2d 770
thecourts is one of the duties preserved for the dyifhe constitution. When WERC s authorized by s11.06 (1) (L) to determine whether conduct in viola
asherif effects the delivery of prisoners pursutmtourt-issued writs, the shérif tion of criminal law has occurred, which is not a delegation of judicial power in

is attending on the court. The shedbuld contract with a private entity for the  yjolation of Art. VII, sec. 2 nor does the administrative procedure violate Art. I, sec.
transportatiorof prisoners, rathehan utilizing deputies employed by the sHerif 8. Layton School of Art & Design.WERC,82 Ws. 2d 324262 N.W2d 218
department.Brown County Sherfis Dept. Non—Supervisory Labor Associatian v Courtshave no inherent P o ; ) : -

> power to dismiss a criminal complaint with prejudice
Brown County 2009 W1 App 75318 Ws. 2d 774767 N.W2d 600 08-2069. prior to attachment of jeopardystate vBraunsdorf92 Ws. 2d 849286 N.W2d

Staffingan x-ray and metal detector security screening station is not one of those 14 (Ct. App. 1979
“certainimmemorial, principal, and importadtities of the shefifit common law The highe . - :
h h vl . 3 e ghest standard of proof of an articulated compelling need must be met

thatare peculiar to the fie of sherif” and is not part of the shefi constitution beforea court will order the expenditure of public funds for its own needs. Flynn

ally protected powers that cannot be limited by a collectivgdiigsing agreement. P ;
WashingtonCounty v Washington Counteputy Sherff s Association2009 WI \éé_Dgggét'ment of Administratior216 Ws. 2d 521 576 N.W.2d 245(1998),

App 116, 320 Ws. 2d 570772 N.W2d 697 08-1210. - : Judicial assistants are subject to the judiciargxclusive authority once
The transport of individuals in conjunction with the service or execution of all appointed. Any collective bagaining agreement between a county and emplsyee’
processesarits, precepts, and ordersnstitute immemorial, principal and impor unionthat provides for possible “bumping” of the assistant by another employee

ta;]ntd#’ties th‘?-tt ctharafterize andh?istin%u&srs_ tmie%bf sh%riftﬁnd I‘fiall_wimin the andfinal and binding arbitration regarding disputes over bumping is an uncenstitu
sheriff's constitutional powersights, and duties. As such, the sfidrifs the con . tional infringement on the coustinherent powers. Barland&au Claire County
stitutional authority to determine how to carry out those duties and can eleet to pri 216Wis. 2d 560575 N.W2d 691(1998), 96-1607.

vatizethose duties. That s. 59.26 (4) specifically directs thashief must act Probationand probatiomevocation are within the powers shared by the branches

personallyor by means of his undershedf deputies is not persuasive. The simple of government. Legislative delegation of revocation to the executive bdaesh

factthat the legislature codified a duty and responsibility of the &fféwf provid- notunduly burden or substantially interfere with the judiceggnstitutionafunc

ing food for jail inmates, does not strip shibf any constitutional protections tion to impose criminal penalties. Stateéorn, 226 Ws. 2d 637594 N.W2d 772

they may have regarding this dutyMilwaukee Deputy Shefifs Association v (1999) 9;)_2751 P ) ' ) :

Clirke,zgog x\” Aptp -12%320 t\(lvsﬁgg 4f8t6h77§- l}l._V\{Ztit2l6 O? 22§Ot ict att A court’s inherent powers are those that must be used to enable the judiciary to

n ent yct a}rac etﬂze | ast deoitil do e ;]S fict & t%mety tor IS "% a ord accomplishits constitutional or statutory functions aindlude the power to main

réey,hseparace_t roran ee ﬁc e7 IF S oe;dng7 ai/gg%u Ority 10 sue or be sued.  ain the dignity of the court, transact its business, or accomplish the purpitse of
uchanarv. City of Kenosha57 F: Supp. % )- ) existence.Courts have inherent poweritvestigate claims that a party is engaging
Implementationlegislation is necessary before counties under 500,000 may i fraudulent behavior or improperly influencing witnesses, and a court is within

abolishthe ofice of coroner 61 Atty Gen. 355. o its authority to hold an evidentiary hearing on such matters. Sch@iykes2001

A county board in a county under 500,@3® abolish the electivefioe of core WI App 255 248 Wis. 2d 746638 N.W2d 604 00-0915.
nerand implement a medical examiner system to feetife at the end of incum Theissuance of a search warrant is not an exercise of “[t]he judicial j@aser
bentcoronefs term. Language in 61 Att$en.355 inconsistent herewith is with thatphrase in employed in Art. VI, s. 2nstead, issuance of a valid search warrant
drawn. 63 Atty. Gen. 361. requiregthat the individual be authorized by law to issue the warrant, that he or she

This section does not immunize counties from liability for their own acts. Soder be neutral and detached, and that the warrant be issued only upon a showing of
beckv. Burnett CountyWis. 752 F2d 285(1985). probablecause. Section 757.69) (b), which allocates the power to issue search

A county sherifis an oficer of the state, not countwhen fulfilling constitu warrantsto circuit court commissioners, does not impermissibly intrude upon
tional obligations. Soderbeck Burnett CountyWis. 821 F2d 446(7th Cir 1987). “[t]he judicial power” granted to the courts by Art. VII, s. 2. Statéfifiams,2012

A sherif represents the county when enforcing the I8avereign immunity for WI 59, 341 Wis. 2d 191814 N.W2d 460 10-1551.
stateofficials under thellth amendmertb the U.S. constitution does not apply In mental hearings under 51.02, 1973 stats., or alcohariugr abuse hearings
Abrahamv. Piechowski, 13 F Supp 2d 870 (1998). under51.09 (1), 1973 stats., the power to appoint an attorney at public expense, to

determineindigency and to fix compensation are judicial and must be exercised by
the court or under its direction aménnot be limited by the county board or dele
ARTICLE VII. gatedto a private nonprofit corporation. 63 Attgen. 323.

Unlessacting in a clear absencé all jurisdiction, judges are immune from

liability for judicial acts, even when such acts are in excess of their jurisdiction and
JUDICIARY arealleged to have been done maliciously or corrupBifumpv. Sparkman435

U.S. 349(1978).

An integrated state baruse of mandatory dues to fund political or ideological

Impeachment; .trial.. SEcTioN 1 [As amended Not933 activitiesviolates free speech provisions. KelleState Bar of Californiat96 U.S.
The court for the trial of impeachments shall be composed of the 226, 110 L. Ed. 2d 1(1990).
senate. The assembly shall have the power of impeachlhg Court reform of 1977: The i&tonsin supreme court ten years latablitch.

g . p s 72 MLR 1 (1988).
civil officers ofthis state for corrupt conduct infigg, or for The separation of powers control of courts and lawyeEsirrie, Resh, 1974

crimesand misdemeanors; but a majority of all thembers WBB No. 6.

electedshall concur in an impeachmenOn the trial of an

impeachmenagainst the governahe lieutenant governshall Supreme court: jurisdiction. SecTion 3. [As amended
notact as a member of the court. No judicidilcef shall exer April 1977 (1) The supreme court shall have superintending
cise his ofice, after he shall have been impeached, until his andadministrative authority over all courts.

acquittal. Before the trial of an impeachment the members of the  (2) The supreme court has appellate jurisdiction oalr
courtshall take an oath orfafmation truly and impatrtially to try courts and may hear original actions and proceedings. The
theimpeachment according to evidence; angerson shallbe  supremecourt may issue all writs necessary in aid of its jurisdic
convictedwithout the concurrence of two-thirds of the mem tion.

bers present. Judgment in cases of impeachment sloall (3) Thesupreme court may review judgments and orders of
extendfurther thanto removal from dfce, or removal from the court of appeals, may remove caem the court of appeals
office and disqualification to hold argffice of honor profit or andmay accept cases on certification by toert of appeals.
trustunder the state; but the party impeached shall be liable toj19753'R. 13, 1977 J.R. 7, vote April 1977

indictment,trial and punishment according to 144829 J.R. 72, Theauthority of supreme court to review and modify criminal sentences is dis
1931J.R. 58, vote Now1937 cussed.Riley v. State47 Ws. 2d 801177 N.W2d 838

The supreme court’authority to issue a writ efror is not dependent upon a-spe

i cific legislative enactment, but the constitution and statutes relating to its appellate
Court system. SECTION 2 [AS amended Apnl 1966 and jurisdictiongive it theauthority to issue such writs as are necessary to exercise its

April 1977 The judicial power of this state shall be vested in a appellatqurisdiction. Shave\State49 Wis. 2d 379182 N.W2d 505
unified court system consisting of one supreme court, a oburt A writ of error coram nobis cannot be used for the purpose of producing newly
ircui i i discovered evidencefatting only the credibility of a confession. Mikulovsky v
\z;lv;i)é)ee_tlsriagilr%uﬁcourihsu?h tirllaltc?ur’trf1 génerraltur;lform r?éate Stato54 Wis. 20 669106 NW2H 748
e,Jl,J Saic 0, as e egisiature . ay create HW, a, a Thesupreme court exercises an inherent supervisory power over the practice of
municipalcourt if authorized bghe legislature under section 14.  thelaw and this can be morefettively exercised with an independent review
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Contrarylanguageif any, in prior cases withdrawn. Herro, McAndrews & Porter
v. Gerhardt62 Ws. 2d 179214 N.W2d 401

The supreme court declines to adopt the equitable doctrine of “substituted judg
ment” under whicha court substitutes its judgment for that of a person incompetent
to arrive at a decision for himself or herself. In re Guardianship of Pes@ski,
Wis. 2d 4 226 N.w2d 180

Adoptionby the supreme court of a rule 17 requiring annual financial disclosure
by judges of assets and liabilities was valid and enforceable under the irhet’
entpower to function as the supreme court and under the £gerteral superin
tending control over all inferior courts. In re Hon. Charles E. KadiagMs. 2d
508 235 N.W2d 409

A declaration of rights is an appropriate vehfolethe exercise of superintend
ing control over inferior courts. State ex rel. MemmeWiundy, 75 Ws. 2d 276
249N.W.2d 573

The supreme court has power to formulate and éatoyefect a court system
budget. Moran MDept. of Admin.103 Wis. 2d 31, 307 N.W2d 658(1981).

The court will invalidate legislation only fozonstitutional violations. State ex
rel. La Follette v Stitt, 114 Wis. 2d 358338 N.W2d 684(1983).

A statute that required the withholdinfja judges salary for failure to decide
cases within a specified time was an unconstitutiortalsionby the legislature
into an area of exclusive judicial authoritin Matter of Complaint Against Grady
118Wis. 2d 762348 N.W2d 559(1984).

Whenconfrontedwith a direct conflict between a decision of the state supreme
courtand a later decision of the U.S. Supreme Court on a matter of federthidaw
courtof appeals may certify the case to the state supremewulet s. 809.61.

If it does not, ocertification is not accepted, the supremacy clause of the U.S. Con

PREAMBLE, WIS. CONSTITUTION Q)
judgefrom office during the judge’'term. In case of an increase
in the number of appeals judges, the first judge or judgal

be elected for full termaunless the legislature prescribes a
shorterinitial term for staggering of terms.

(3) Theappeals court shall have such appellate jurisdiction
in the district, including jurisdiction to review administrative
proceedings, as the legislature may providday but shall
haveno original jurisdictiorother than by prerogative writ. The
appealscourt may issue all writs necessary in aid ojutsdic-
tion and shall have supervisoauthority over all actions and
proceedings$n the courts in the district1975 J.R. 13, 1977.R.

7, vote April 1977

The court of appealsloes not have jurisdiction to entertain an original action
unrelatedo itssupervisory or appellate authority over circuit courts. State ex rel.
Swanv. Elections Board] 33 Ws. 2d 87394 N.W2d 732(1986).

The court of appeals is authorized to exercise its supervisory authority over a
chiefjudge who is ruling on a substitution request. James.Malworth County
Circuit Court,200 Ws. 2d 496546 N.W2d 460(1996), 94-2043.

Only the supreme court has the power to overrule, magtifithdraw language
from apublished opinion of the court of appeals. Cookaok,208 Ws. 2d 166
560N.W.2d 246(1997), 95-1963.

A Shift in the Bottleneck: The Appellate Caseload Problerrity Years After

stitution compels adherence to U.S. Supreme Court precedent on matters of federathe Creation of the Wconsin Court of Appeals. Garlys. 1998 WLR 1547.

law, although it means deviating from a conflicting decision of the state supreme

court. State vJennings2002 WI44, 252 Wis. 2d 228647 N.W2d 142 00-1680.
Determining whether to recuse is the sole responsibility of the individual justice
for whom disqualification fronparticipation is sought. A majority of the court
doesnot have the power to disqualdyjudicial peer from performing the constitu
tional functions of a \Wsconsin Supreme Court justice on a case—by—bases.
Aside from actions brought under the Judicial Code, the only constitutional author

ity to remove gustice rests with the legislature, by impeachment or address, or the

votersby recall. State.\Henley 2011 WI 67, 802 N.W2d 175 08-0697.

The Virginia supreme court was not immune from suit under s. 1983. Supreme

Courtof Virginia v. Consumers Uniori46 U.S. 7191980).
Inherent power and administrative court reform. 58 MLR 133.

Supreme court: election, chief justice, court system
administration. SecTioN 4. [As amended Nowd877, April
1889, April 1903 and April 197]7(1) The supreme court shall
have7 members who shall be known as justices of the suprem
court. Justices shall be elected for 10-year termsfimfeofom
mencingwith the August 1 next succeeding the election. Only
one justice may be elected in any yeahny 4 justices shall
constitutea quorum for the conduct of the cosfjusiness.

(2) Thejustice having been longest a continuous meraber

Circuit court: boundaries. S=cTion 6. [As amended April
1977 The legislature shafirescribe by law the number of judi
cial circuits, makinghem as compact and convenient as practi
cable, and bounding them by county liné® alteration of cir
cuit boundaries shall have thdeaft of removinga circuit judge
from office during the judgs’term. In case of an increase of cir
cuits, the first judge or judges shall be electel975 J.R. 13,
1977J.R. 7, vote April 1977

Circuit court: election. SecTioN 7. [As amended April
1897,Nov 1924 and April 197]7For each circuit there shall be
chosenby the qualified electors thereof one or more circuit

eiudgesas prescribed by lawCircuit judges shall be elected for

6-year terms and shall reside in the circuit from which elected.
[1895J.R. 8, 1897 J.R. 9, 1897 c. 6®te April 1897; 1921 J.R.
24S,1923 J.R. 64, 1923 c. 408, vote ND9¥24; 1975 J.R. 13,
1977J.R. 7, vote April 1977

Circuit court: jurisdiction.  SscTion8 [As amended April

saidcourt, or in case 2 or more such justices shall have servedi 977 Except as otherwise provided by |athe circuit court

for the same length of time, the justice whose termdixpires,

shall have original jurisdiction in all matters civil and criminal

shall be the chief justice. The justice so designated as chief jus jthin this state and such appellate jurisdiction in the circuit as

tice may, irrevocably decline to serve as chief justiceresign

thelegislature may prescribe by lawhe circuit court may issue

aschief justice but continue to serve as a justice of the supremey)| \rits necessary in aid of its jurisdictiorl 95 J.R. 13, 1977

court.

(3) Thechief justice of the supreme court shall be the admin
istrative head of the judiciabystem and shall exercise this
administrativeauthority pursuarto procedures adopted by the
supremecourt. The chief justice may assign any judba court
of record to aid in the proper disposition of judicial business in
any court of record except the supreme coui876 J.R. 10,
1877J.R. 1, 1877 c. 48, vote Nd877; 1887 J.R. 5, 1889 J.R.
3, 1889 c. 22yote April 1889; 1901 J.R. 8, 1903 J.R. 7, 1903 c.
10, vote April 1903; 1975 J.R. 13, 1977 J.R. 7, vote April 1977

Voting and Electoral Politics in the ¥tonsin Suprem€ourt. Czarnezki. 87
MLR 323.

Note:Judicial circuits. SecTions. [Repealeddpril 1977; see
1975J.R. 13, 1977 J.R. 7, vote April 1977.

Court of appeals. SecTion 5. [As ceated April 1977
(1) Thelegislature shall by law combine the judicial circuits of
the state into oner more districts for the court of appeals and

J.R.7, vote April 197

Although prohibition is not the appropriatemedy to suppress prosecution on
anillegal search warrant, the supreme court treated theasasgetition for habeas
corpus. State ex rel. Furlong. Waukesha County Courd7 Ws. 2d 515177
N.W.2d 333

Certioraricannot be used to upset the legislative discretion of a city council but
the court should review the counsilaction to determine whether there was a-atio
nal factual basis for it. The revieiw limited to the record consisting of the petition
and the return to the writ, plus matters of which the court could take judicial notice.
Stateex rel. Hippler vBaraboo47 Ws. 2d 603178 N.w2d 1

A writ of prohibition may not be used to test the admissibility of evidence at an
impending trial. State ex rel. CortezBd. of F & P Comm.49 Wis. 2d 130181
N.W.2d 378

Jurisdictiondepends not on whether the relief asked for is available, but on
whetherthe court has the power to hear the kind of action brought. It is not defeated
by the possibility that averments in a complaint might fadtede a cause of action,
for any such failure calls for a judgment on the merits not for a dismissaafdr
of jurisdiction. Murphy vMiller Brewing Co.50 Wis. 2d 323184 N.w2d 141

Mandamuss a discretionary writ and the order of a trial court refusing to quash
it will not be reversed except for an abuse of discretion. A court can treat it as a
motionfor declaratory relief. Milwaukee County Schmidt52 Wis. 2d 58 187
N.w.2d 777

Differencesbetween common law and statutory certioraridiseussed. Brown

shall deSignate in each district the locations where the appealsdalelntemational vBoard of Adjustmen0 Wis. 2d 182208 N.w2d 121

courtshall sit for the convenience of litigants.
(2) Foreach district of the appeals court there shall be cho

The statutory designation of circuit coutanches as criminal court branches
doesnot depriveother branches of criminal jurisdiction. DumeBtate 64 Wis.
2d 590 219 N.w2d 592

sen by the qualified electors of the district one or more appeals’ circyit court review of a decision of the city of Milwaukee Board of Fire and

judges as prescribed by lawho shallsit as prescribed by law

PoliceCommissioners was proper via writ of certiorari. Edmondoard of Fire

Appealsjudges shall be elected for 6-year terms and shall reside& Police Commrss6 Wis. 2d 337224 N.w2d 575

in the district from which elected. No alteration of district or cir
cuit boundaries shall have thefesft of removing arappeals

A judge having jurisdiction of the person and subject matter involved and acting
within that jurisdiction and in his or hgrdicial capacityis exempt from civil liab#
ity. Abdella v Catlin,79 Ws. 2d 270255 N.W2d 516
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1) PREAMBLE, WIS. CONSTITUTION

Thecircuit courts are constitutional courts with plenary jurisdiction. They do not
dependsolely uponstatute for their powers. However in certain cases with vast
socialramifications not addressed by statute, prudence requiresutts to refuse
to exercise their jurisdiction. As sudircuit courts are prohibited from exercising
jurisdictionregarding sterilization of incompetents. In Matter of Guardianship of
Eberhardy102 Ws. 2d 539307 N.W2d 881(1981).

Becauseourts have exclusive criminal jurisdiction, criminal desragainst the
defendantvere not collaterally estopped even thougiagole revocation hearing
examinerconcluded that defendasticts did not merparole revocation. State v
Spanbauer]08 Ws. 2d 548322 N.W2d 511 (Ct. App. 1982).

While circuit courts possess plenary jurisdiction not dependent upon legislative
authorizationunder some circumstances they may lack competency tmearest
of L.M.C. 146 Wis. 2d 377430 N.W2d 352(Ct. App. 1988).

Challengeso a circuit cours competency are waived if not raised indfreuit
court, subject to the reviewing cowstinherent authority to overlook a waiver in
appropriatecases or engage in discretionary review of a waived competeney chal
lengepursuant to ss. 751.06 or 752.35. Lack of competency is not jurisdictional
anddoes not result in a void judgment. Accordinglys not true that a motion for
relief from judgment on grounds of lack of circuit cocmmpetencynay be made
atany time. Mlage of Trempealeau.\Mikrut, 2004 WI 79273 Wis. 2d 76681
N.W.2d 190 03-0534.

Judicial elections, vacancies. SecTion 9. [As amended
April 1953 and April 197[7/When a vacancy occurs in théiod
of justice of thesupreme court or judge of any court of record,
the vacancy shalbe filled by appointment by the governpor
which shall continue until a successor is elected and qualified.
Thereshall be no election for a justice or judge at the partisan
generalelection for stater county dficers, nor within 30 days
eitherbefore or after such electionl951 J.R. 41, 1953 J.R2,
voteApril 1953; 1975 J.R. 13, 1977 J.R. 7, vote April 1977

Judges: eligibility to office.  SecTtion 10. [As amended
Nov.1912 and April 197]7(1) No justice of the supreme court
or judge of any court of recoghall hold any other fife of pub
lic trust, except a judicial Bfe, during the term for which
elected. No person shall beligible to the dice of judge who
shall not, at the time of election or appointment, be a qualified
electorwithin the jurisdiction for which chosen.

(2) Justiceof the supreme court afudges of the courts of

62

(2) Beginning with the first general election at which the
governoris elected which occurs after the ratificatafrihis sub
section,a clerk of circuit court shall be chosen by the electors of
eachcounty for theterm of 4 years, subject to removal as-pro
vided by law

(3) In case of a vacangcthe judge of the circuit court may
appointa clerk until the vacancy is filled by an election.

(4) The clerk of circuit court shall give such security as the
legislature requires by law

(5) The supreme court shall appoint its own clerk, and may
appointa clerk of circuit court to be the clerk of tkepreme
court.[1881 J.R. 16A, 1882 J.R. 3, 1882 c. 290, vote N382;
2003J.R. 12, 2005 J.R. 2, vote April 2005

Justices and judges: removal by address.  SecTioN
13 [As amended April 1974 and April 197&ny justice or
judgemay be removed from fide by address of both housafs
thelegislaturejf two—thirds of all the members elected to each
houseconcur therein, but no removal shall be made by virtue of
this section unless the justice or judge complained of is served
with a copy of the chges, as the ground of address, and has had
anopportunity of being heard. Qhe question of removal, the
ayesandnoes shall be entered on the journa97fl J.R. 30,
1973 J.R. 25, vote April 1974; 1975 J.R. 13, 1977 J.R. 7, vote
April 1977

Municipal court. SecTion 14 [As amended April 1977
Thelegislature by law may authorizach cityvillage and town
to establish a municipal court. All municipal courts shall have
uniform jurisdictionlimited to actions and proceedings arising
under ordinances of the municipality in which established.
Judgesof municipal courtsnay receive such compensation as
providedby the municipality in which established, but may not
receivefees of dfice. [1975J.R. 13, 1977 J.R. 7, vote April
1977

A municipal court has authority to determthe constitutionality of a municipal

recordshall receive such compensation as the legislature may , ginance.City of Mitwaukee v Wroten, 160 Ws. 2d 207466 N.\W2d 861(1991).

authorizeby law but may not receive fees office. [1909 J.R.
34,1911 J.R. 24, 191.c. 665, vote Nowt912; 1975 J.R. 13, 1977
J.R.7, vote April 197F

Sub.(1) prohibits a circuit judge from holding a nonjudicidle#f of public trust
during the full period of time for which he or she is elected to serve in a judicial
position, even if the judge choosés resign before that term would otherwise
expire. The period of time constituting the “teffior which elected” is set when a

judgeor justice is elected, and is thereafter unalterable by means of resignation.

Wagner v Milwaukee County Election Commissia2)03 WI 103263 Wis. 2d
709 666 N.W2d 816 02-0375.

An “office of public trust” does not refer only to an electoffice. “Judicial
office,” as used in Article VII, should be construed as referring tofare dhat is
locatedwithin the judicial branch of government created by that article. Member
shipon the government accountability board is ditefof public trust but is not
a judicial ofice within the meaning of Art. VII, s. 10, and therefore an individual
who has resigned from thefife of judgemay not serve as a member of the board
for the duration of the terio which the individual was elected to serve as a judge.
OAG 4-08.

Note: Terms of courts; change of judges.  SecTiON 11.
[RepealedApril 1977; see 1975 J.R. 13, 1977 J.R. 7, ¥qigl
1977)

Disciplinary proceedings. SecTion 11. [As ceated April
1977 Each justice or judge shall be subject to reprimaed,
sure, suspension, removal for cause or for disability the
supremecourt pursuant to procedures established by the legisla
tureby law No justice or judge removed for cause shall be-eligi
ble for reappointment or temporary service. This section is alter
native to, and cumulative with, the methodseshovalprovided
in sections Jand 13 of this article and section 12 of article XIII.
[1975J.R. 13, 1977 J.R. 7, vote April 1977

Clerks of circuit and supreme courts.  SecTion 12 [As
amendedNov 1882, April 2005 (1) There shall ba clerk of
circuit court chosen in each countyganized for judicial pur
posesby the qualified electors thereof, who, excepprawided
in sub. (2), shall hold &€e for two years, subject to removal as
providedby law

Justices of the peace. Section 15 [Amended Aprill945;
repealedApril 1966; see 1943 J.R. 27, 1945 J.R. 2, vote April
1945;1963 J.R. 48, 1965 J.R. 50, vote April 1966.

Tribunals of conciliation. SecTion 16. [Repealed April
1977;see 1975 J.R. 13, 1977 J.R. 7, vote April 1977.

Style of writs; indictments.  SecTion 17. [RepealedApril
1977;see 1975 J.R. 13, 1977 J.R. 7, vote April 1977.

Suit tax. SecTion 18 [Repealed April 1977; see 193RR.
13,1977 J.R. 7, vote April 1977.

Testimony in equity suits; master in chancery . Sec-
TIoN 19 [Repealed April 1977; see 1975 J.R. 13, 1977 J.R. 7,
vote April 1977]

Rights of suitors. Section 20 [Repealed April 1977; see
1975J.R. 13, 1977 J.R. 7, vote April 19/73ee Art. |, sec. 21.

Publication of laws and decisions. SecTion 21
[RepealedApril 1977; see 1975 J.R. 13, 1977 J/Rvote April
1977] See Art. IV sec. 17.

Commissioners to revise code of practice. SecTION
22 [Repealed April 1977; see 1975 J.R. 13, 1977 J.R. 7, vote
April 1977]

Court commissioners. SecTioN 23 [Repealed April
1977;see 1975 J.R. 13, 1977 J.R. 7, vote April 1]977.

Justices and judges: eligibility for office; retire -
ment. SEcCTION 24. [As ceatedApril 1955 and amended April
1968 and April 1977 (1) To be eligible for the dice of
supremecourt justice or judge of any court of record, a person
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mustbe an attorney licensed to practice law in stéée and have
beenso licensed for 5 years immediately prior to election or
appointment.

(2) Unlessassigned temporary service under subse¢8pn
no person may serve as a supreme court justice or judge of
courtof recordbeyond the July 31 following the date on which

PREAMBLE, WIS. CONSTITUTION 1)

Thetax Increment Laws.66.46 [now s. 66105] does not violate the uniformity
rule. Sigma Bu Gamma Fraternity House Menomonie 93 Ws. 2d 392 288
N.W.2d 85 (1980).

A contract by which a landowner agreegbétition for annexation to a cjtgot
to develop land, and to grant water rights to the city in exchange for reimbursement
of all property taxes violated thmiformity rule. Cornwell vCity of Stevens Point,

859 Wis. 2d 136464 N.W2d 33(Ct. App. 1990).

For purposes of the uniformity clause, there is only one class of propey

suchperson attains that age, of not less than 70 years, which theerty that is taxable, and the burden of taxation must be borne as nearly as practicable

legislatureshall prescribe by law

amongall property based on value. NoahArk Family Park vVillage of Lake
Delton,210 Wis. 2d 301565 N.W2d 230(Ct. App. 1997). Afrmed216 Ws. 2d

(3) A person who has served as a supreme court justice or387 573 N.w2d 852(1998), 96-1074.

judge of a court of record mags provided by lawserve as a
judgeof any court of record except the supreme court on a tem
porarybasis if assigned by the chief justiceta# supreme court.
[1953J.R. 46, 1955 J.R. 14, voferil 1955; 1965 J.R. 101,
1967J.R. 22 and 56, vote April 1968; 1975 J.R. 13, 1977 J.R. 7,
vote April 1977

ARTICLE VIILI.
FINANCE

Rule of taxation uniform; income, privilege and
occupation taxes. SEcTioN 1 [As amended No®908, April
1927, April 1941, April 1961 and April 1974 he rule of taxa
tion shall be uniform but the legislature may empower cities, vil
lagesor towns to collect and return taxes on real estate located
thereinby optional methods. @kes shall be levied upon such
property with such classifications as to forests and minerals
including or separate or severed from the land, as the legislature,
shall prescribe. @xation of agricultural land and undeveloped
land, both as defined by laweed not be uniform with thaxa
tion of each other nor with the taxation of other nealperty
Taxationof merchants’ stock—in—trade, manufacturers’ materi
als and finished products, and livestock need not be uniform
with the taxation of real property and other personal property
but thetaxation of all such merchants’ stock-in—trade, manufac
turers’ materials and finished products and livestock shall be
uniform, except that the legislature may provide that the value
thereofshall bedetermined on an average basiax€s may also
beimposed on incomesgyivileges and occupations, which taxes
may be graduated and progressive, and reasonable exemption
may be provided.1905 J.R. 12, 1907 J.R. 29, 199661, vote
Nov. 1908; 1925 J.R. 62, 1927 J.R3, vote April 1927; 1939
J.R.88, 1941 J.R. 18, votkpril 1941; 1959 J.R. 78, 1961 J.R.
13, vote April 1961; 1971 J.R. 39, 1973 J.R. 29, vote April 11974

While a sale establishes value, the assessment still has to be equal to that on com

parableproperty Sub.(2) (b) requires the assessor to fix a value before classifying
theland. It does not prohibit the assessor from considering the zoning of the prop
ertywhen it is used for some other purpose. State ex rel. Hefieahvof Wison,
55Wis. 2d 101197 N.w2d 794

The fact that land purchased for industrial development under s. 66.521, Stats.
1969,[now s. 66.103] and leased to a private person is not subject to a tax lien if
taxesare not paid does not violate the uniformity provision. State ex rel. Hammer
mill Paper Co. M.a Plante58 Wis. 2d 32205 N.w2d 784

TheHousing Authority Act, in granting tax exemptions to bonds, doesioot
latethis section. State ex relaWen v Nusbaum59 Wis. 2d 391208 N.W2d 780

A law requiring a reduction in rent due to property tax relief does not violate the
uniformity clause. It is not a tax lawState ex rel. Bldg. Owners Adamany64
Wis. 2d 280219 N.w2d 274

Thedenial of equal protection claimed by the taxpaggmreason of the exclu
sionfrom the “occasional sale” exemption of sellers holding permitsonaserly
held by the trial court to be without meriRamrod, Inc. vDept. of Revenues4
Wis. 2d 499219 N.W2d 604

Theincome and property tax exemptions providethe Solid Véiste Recycling
Authority Act bear a reasonable relation to a legitimate end of governmental action
and therefore do not violate the i¥¢onsin Constitutionsince the exemptions
allow for reduction in user chges and in the cost of capiteeds, thereby benefit
ing the states citizens by promoting use of the Authomtyacilities. Wsconsin
Solid Waste Recycling Auth..\Earl, 70 Wis. 2d 464235 N.W2d 648

Negative-aicprovisions of school district financing, as mandated by 121.07 and
121.08,Stats. (1973), are violative of the rule of unifaamation. Buse.\Smith,
74 Wis. 2d 550247 N.W2d 141

Improvementdax relief provisions of 79.24 and 79.25, 1977 stats., are unconsti
tutionalas violative of uniformity clause. State ex rel. La Follet@®sphy; 85 Ws.
2d 94, 270 N.W2d 187(1978).

A tax exemption with a reasonable, though renretation to a legitimate gev
ernmentpurpose was permissible. Madison General Hospgab. v Madison,
92 Wis. 2d 125284 N.W2d 603(1979).

To prove a statute unconstitutional due to a violation of the uniformity clause,
ataxpayer must initially prove that his property has been overvalued ethée
propertyhas been undervalued. NorquisFeuske21l Ws. 2d 241564 N.W2d
748(1997), 96-1812.

Sectionsr0.47 (13), 70.85, and 74.37 provide the exclusive method to challenge
amunicipality’s bases for assessment of individual parcels. All require appeal to
theboard of review prior to court action. There is no alternative procedure {o chal
lengean assessmeattompliance with the uniformity clause. Hermaniown
of Delavan215 Ws. 2d 370572 N.W2d 855(1998), 96-0171.

Theuniformity clause is limited to property taxes, recuraagvaloemtaxes on
property,as opposed to transactional taxes such as those imposedome or
sales.Telemark Development, Inc. DOR,218 Wis. 2d 809581 N.W.2d 585(Ct.

App. 1998), 97-3133.

Thesupreme court hagjected challenges alleging violations of the rule of uni
formity when the claim wabased on comparing one taxpageppraised value
to the value assigned to an inadequate number of other properties in the assessment
district. A lack of uniformity must be established by showing general undefvalua
tion on a district-widéasis if the subject property has been assessed at full market
value. Allright Properties, Inc. \City of Milwaukee,2009 WI App 46317 Ws.
2d 228 767 N.W2d 567 08-0510.

Comparingthe value attributed to only one component of the real property in a
uniformity challenge is an analyticalethod without support in statutes or relevant
caselaw. Taxes are levied on the value of the real property; not separately on the
component®f land, or improvements, or other rights or limitations of ownership.
Allright Properties, Inc. VCity of Milwaukee, 2009 WI App 46317 Ws. 2d 228
767N.W.2d 567 08-0510.

Reassessingne property at a significantly higher rate than comparable proper
tiesusing a diferent methodology and then decliningréassess the comparable
propertiesby that methodology violates the uniformity clause. U.S. Oil Co., Inc.
v. City of Milwaukee 2011 WI App 4 331 Ws. 2d 407794 N.W2d 904 09-2260.

Comparinga taxpayes appraised value to lower values assigned to a relatively
smallnumber ofother properties has long been rejected as a claimed violation of
the uniformity clause. Lack of uniformitsnust be established by showing a-gen
eralundervaluation of properties within a district when shibject property has
beenassessed at full market value. Great Lakes Quick Lube, Ci\of Milwau-
kee,2011 WI App 7,331 Wis. 2d 137794 N.W2d 51Q 09-2775.

A partial exemption from property taxation, propof®dand conveyed to The
National Audubon SocietyInc., probably is unconstitutional under taqual
protectionclause of the 14th amendment and the rule of uniforrbityAtty Gen.

173

Competitivebidding forthe issuance of a liquor license violates this section. 61
Atty. Gen. 180.
s A bill providing for a tax on all known commercially feasible low-grade iron ore
reservedeposits in Wsconsin, would appear tdolate the uniformity of taxation
provisions of sec. 1. 63 Attgen. 3.

A law providing that improvements to real property would be assessed as of the
date of completion of the improvements would be unconstitutional. 81Q@éty.

Appropriations; limitation. S=cTion 2 [As amendedlov
1877 No money shall be paid out of the treasury except in pur
suanceof an appropriation by lawNo appropriation shall be
madefor the payment of any claim against the state except
claimsof the United Stateand judgments, unless filed within
six years after the claim accrugti876 J.R. 7, 1877 J.R. 4, 1877
c. 158, vote Nav18771

Thecreation of a continuing appropriation by one legislature does not restrict a
subsequentegislature from reallocating the unexpended, unencumbered public
fundssubject tahe original appropriation. Flynn Bepartment of Administration,
216Wis. 2d 521576 N.W2d 245(1998), 96-3266.

Althoughthere is no specific clause in the constitution establishing the public
purposedoctrine, thedoctrine is firmly accepted as a basic tenet of the constitution,
mandatingthat public appropriations may not be used for other than public pur
poses.Courts are to give great weight antbed very wide discretion to legislative
declarationf public purpose, but are not bound by such legislative expressions.
It is the duty of the court to determine whether a public purpose can be conceived
that might reasonably justify the basis of the dufypwn of Beloit v County of
Rock,2003 WI § 259 Wis. 2d 37657 N.W2d 344 00-1231.

Funds may not be used¢onstructa project that has not been provided for in
eitherthe long-range building program or specifically described in the session
laws. 61 Atty Gen. 298.

The constitution does not preclude grants of statmey to private parties for
the purpose of dbrding disaster relief under the Disaster Relief Act®74. An
appropriatiorby the legislature ieequired, howeveto provide the state funding
contemplatedby the Act. Federal advances under theaketlimited by Art. VIII,
sec.6. 64 Atty Gen. 39.

Credit of state. SEcTion 3 [As amended April 19TEXxcept
asprovided in s. 7 (2) (a), the credit thfe state shall never be
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1) PREAMBLE, WIS. CONSTITUTION

given,or loaned, in aid odny individual, association or corpera
tion.[1973 J.R. 38, 1975 J.R. 3, vote April 1p75

Contracting state debts. SEcTion4 The state shall never

64

(b) The aggregate public debt contracted by the state in any
calendaryear pursuant to paragraph (a) shall not exceed an
amountequal to the lesser of:

1. Three—fourths of one per centum of the aggregate value

contractany public debt except in the cases and manner hereinof all taxable property in the state; or

provided.

The Housing Authority Act does not create a state debt even though it calls for

legislativeappropriations in future years to service payment of notes and bonds.

Stateex rel. Warren v Nusbaum59 Ws. 2d 391208 N.W2d 780

2. Five per centum of the aggregate value otatbble
propertyin the state less the sum of: a. the aggregate public debt
of the state contracted pursuant to this section outstanding as of

An authority’s power to issue notes and bonds does not constitute the creation Januaryl of such calendar year after subtracting therefien

of a state debt or a pledge of the state2dit inviolation of art. VIII, since the creat

ing act specifically prohibited the authority from incurring s@ét or pledging
statecredit, and the provision of the act recognizing a moral obligation on the part
of the legislature to make up deficits does not create an obligation legally enforce
ableagainst the state. ig¢onsin Solid ste Recycling Auth..\Earl,70 Wis. 2d

464, 235 N.W2d 648

amountof sinking funds on hand alanuary 1 of such calendar
yearwhich are applicable exclusively to repayment of such out
standingpublic debt and, ithe outstanding indebtedness as of
Januaryl of such calendar year of any entitf the type

This section restricts the state from levying taxes to create a surplus having no_dt:lscrm(:"dn paragraph (d) to the extethiat such indebtedness

public purpose. Although the constitutional provision does not apply directly to
municipalities the same limitation applies to schadtricts because the state can
notdelegate more power than it has. Bartilenroe Board of Educatiofp8 Ws.
2d 511, 514-15322 N.W2d 694(Ct. App. 1982).

Becauseperating notes are to be paid from money in the process of collection,
notesare not public debt. Staéx rel. La Follette vStitt, 114 Wis. 2d 358338
N.W.2d 684 (1983).

is supported by or payable from payments out of the treasury of
the state.

(c) The state may contract public debt, withiuit, to fund
or refund the whole or any part of any public debt contracted pur
suantto paragraph (a), including any premium payalith

An agreement to pay rent under a long—term lease would amount to contracting resPeCtherEto and any interetst accrue thereon, or to fund or

adebt unless the lease is made subject to the availability of future funddty.60
Gen.408.

Borrowingmoney from federal governmentrplenish Visconsins unemploy
mentcompensation fund does not contravene either art. VIII, sec. 3 or 4. 71 Atty
Gen.95.

Annual tax levy to equal expenses. SecTionS Theleg
islatureshall provide for an annual tax 8aofent to defray the

refundthe whole or any part of any indebtedness incypreat
to January 1, 1972, by any entity of the type described in para
graph (d), including any premium payable with respect thereto
and any interest to accrue thereon.

(d) No money shall be paid out of the treaswrigh respect
to any lease, sublease or othgreement entered into after Janu
ary 1, 1971, to the \¥consin State Agencies Buildiigprpora

estimatedexpenses of the state for each year; and whenever thejon, Wisconsin State Colleges Building Corporatioristén-

expense®f any year shall exceed the income, the legislature
shall provide for levying a tax for thensuing yearsuficient,

with other sources of income, to pay the deficiency as wétkeas
estimatedexpenses of such ensuing year

Deficit reported in financial statemerigepared in accordance with generally
acceptedaccounting principles would not violate this section. 74.A3gn. 202.

Public debt for extraordinary expense; taxation.
SecTIoN 6. For the purpose afefraying extraordinary expendi

sin State Public Building Corporation, ig¢onsin University
Building Corporation or any similar entity existing @perating
for similar purposes pursuant to which such nonprofit corpora
tion or such other entityndertakes to finance or provide a facil
ity for use or occupancy by the state or an ageseyartment
or instrumentality thereof.

(e) The legislature shall prescribe all matters relating to the
contractingof public debt pursuant to paragraph (a), including:

turesthe state may contract public debts (but such debts shallthe public purposes for which publiebt may be contracted; by
neverin the aggregate exceed one hundred thousand dollars) vote of a majority of the members elected to each of theuses

Everysuch debt shall bauthorized by lawfor some purpose or
purposesto be distinctly specified therein; and the vote of a

of the legislature, the amouot public debt which may be con
tractedfor any class of such purposes; the public debt or other

majority of all the members elected to each house, to be takenindebtednessvhich may be funded or refunded; the kinds of
by yeas and nays, shall be necessary to the passage of such laWotes,bonds or other evidence of public debt which may be

andevery such law shall provide for levying annual tax stif
cientto paythe annual interest of such debt and the principal
within five years from the passage of such,lamnd shalkpe

issuedby the state; and the manner in which the aggregate value
of all taxable property in the state shall be determined.

(f) The full faith, credit and taxing power of the state are

cially appropriate the proceeds of such taxes to the payment ofpledgedto the payment of all public debt created on behalf of the

such principal and interest; and such appropriation shabenot
repealednor thetaxes be postponed or diminished, until the
principaland interest of such debt shall have been wholly paid.

The constitution does not preclude grants of statmey to private parties for
the purpose of dbrding disaster relief under the federal Disaster Reliefdkct
1974;. An appropriation by the legislature is required, howewgrovide the state
funding contemplated by the Act. Federal advances utigeAct are limited by
Art. VIII, sec. 6. 64 AttyGen. 39.

Public debt for public defense; bonding for  public
purposes. SEcTion 7. [As amended April 1969, April 1975 and
April 1992 (1) The legislature may also borrow money to repel
invasion, suppress insurrection, or defend the statéme of
war; but the money thus raised shall be apptieclusively to the
objectfor which the loarwas authorized, or to the repayment of
the debt thereby created.

(2) Any otherprovision of this constitution to the contrary
notwithstanding:

statepursuant to this section atitk legislature shall provide by
appropriationfor the payment of the interespon and instal
mentsof principal of all such public deldis the same falls due,
but, in any event, suit may be brought against the statertpel
suchpayment.

(g) Atany time after January 1, 1972, by vote of a majority
of the members elected to each of the 2 houses of the legislature,
thelegislature may declare that an egegrcy exists and submit
to the people a proposal to authorize the state to contract a spe
cific amount of public detfior a purpose specified in such pro
posal,without regard to thémit provided in paragraph (b). Any
suchauthorization shall be fefctive if approved by a majority
of the electors voting thereon. Public debt contracted pursuant
to such authorization shall thereafte# deemed to have been
contractedpursuantto paragraph (a), but neither such public
debtnor any public debt contracted to fund or refund such public
debtshall be considereid computing the debt limit provided in

(a) The state may contract public debt and pledges to the pay paragraph(b). Not more than one such authorization shall

mentthereof its full faith, credit and taxing power:

1. To acquire, construct, develop, extend, agdaor
improveland, waters, properthighways, railways, buildings,
equipmentor facilities for public purposes.

2. To make funds available for veterans’ housing loans.

thusmade in any 2-year period 967 J.R58, 1969 J.R. 3, vote
April 1969; 1973 J.R. 38, 1975 J.R. 3, vote April 1975; J.R. 9,
vote April 1997

TheHousing Authority Act does not violate sub. (2) (d) because housing con
structedis not for state use. State ex reivén v Nusbaum59 Ws. 2d 391208
N.w.2d 780



http://docs.legis.wisconsin.gov/document/courts/59%20Wis.%202d%20391
http://docs.legis.wisconsin.gov/document/courts/208%20N.W.2d%20780
http://docs.legis.wisconsin.gov/document/courts/70%20Wis.%202d%20464
http://docs.legis.wisconsin.gov/document/courts/70%20Wis.%202d%20464
http://docs.legis.wisconsin.gov/document/courts/235%20N.W.2d%20648
http://docs.legis.wisconsin.gov/document/courts/108%20Wis.%202d%20511
http://docs.legis.wisconsin.gov/document/courts/108%20Wis.%202d%20511
http://docs.legis.wisconsin.gov/document/courts/322%20N.W.2d%20694
http://docs.legis.wisconsin.gov/document/courts/114%20Wis.%202d%20358
http://docs.legis.wisconsin.gov/document/courts/338%20N.W.2d%20684
http://docs.legis.wisconsin.gov/document/courts/338%20N.W.2d%20684
http://docs.legis.wisconsin.gov/document/courts/59%20Wis.%202d%20391
http://docs.legis.wisconsin.gov/document/courts/208%20N.W.2d%20780
http://docs.legis.wisconsin.gov/document/courts/208%20N.W.2d%20780

65

An authoritys power to issue notes and bonds does not constitute the creation
of a state debt or a pledge of the stateédit inviolation of art. VIII, since the creat
ing act specifically prohibited the authority from incurring s@ét or pledging
statecredit, and the provision of the act recognizing a moral obligation on the part
of the legislature to make up deficits does not create an obligation legally enforce
ableagainst the state. ig¢onsin Solid \&ste Recycling Auth..\Earl,70 Wis. 2d
464, 235 N.W2d 648

The debt limitations imposed are annual limitations bevertheless have the
effectof establishing an aggregate state debt limitation of 5% of the total value of
all taxable property in the state plus #maount of debt sinking fund reserves on
hand. 58 Atty. Gen. 1.

State debt financing under s. 32.19 is permissible. 62 G#p. 42.

Issuanceof general obligation bonds to finance a state fair park coliseum is N

authorizedby s. 20.866 (2) (zz) and is not violative of the statestitution. 62
Atty. Gen. 236.

Section7 (2) (d) does not preclude the state from entering into a lease with a non
profit corporation or other entity furnishing facilities for governmefuattions

PREAMBLE, WIS. CONSTITUTION 1)
of the taxable property of the state as determined by the last pre
ceding state assessment may be raised by a tax on property
[1905J.R.11, 1907 J.R. 18, 1907 c. 238, vote NIf08; 1921
J.R.29S, 1923 J.R. 57, 1923 c. 289, vote.N624; 1943 J.R.
37,1945 J.R. 3, vote April 1945; Spl. S. 1948 J.R. 1, 1949 J.R.
1, vote April 1949; 1957 J.R. 58, 1959 J.R.\idte April 1960;
1965J.R. 43, 1967 J.R. 25, vote April 1968; 199R. 9, vote
April 1993

The HousingAuthority Act does not make the state a party to carrying on works
of puzb(ljicnisrgprovemem. State ex rel.avken v Nusbaum5b9 Ws. 2d 391208
The Solid Waste Recycling Authority Act does not contravene the Art. VIII, sec.

10 prohibition against state participation in interimprovements. \gconsin
Solid Waste Recycling Auth..\Earl, 70 Ws. 2d 464235 N.W2d 648

unlessthereis an attempt to use the lease as part of a scheme for the state to acquire 1hehousing assistance program under 560.04 (3), 1985 stats., violated the ban

title to or the use of a facility withouttilizing state general obligation bonding.
62 Atty. Gen. 296.

Improving land or improve water under sub. (2) (a) 1. requires an undertaking
thatimproves the quality or condition of the land or wabeit does not require that
physicalstructures be involved. 81 Att@en. 14.

Vote on fiscal bills; quorum.  SecTion 8 On the passage
in either house of the legislature of any law which imposes, con
tinuesor renews a tax, or creates a debt orgeghasr makes, cen
tinuesor renews an appropriation of public or trust moroey
releasesdischagesor commutes a claim or demand of the state,
the question shall be taken by yeas and nalyish shall be duly
enteredon thejournal; and three—fifths of all the members
electedto such house shall in all sucaises be required to consti
tute a quorum therein.

Section70.11 (8m), Stats. 1967, imposadax on property not previously taxed,
andsinceno roll call votes appear on the legislative journals, it was not validly
passed. State ex rel. General Motors Corp.Qak Creek49 Ws. 2d 299 182
N.W.2d 481

Pastdecisions of theourt consistently tend to limit the definition of what is a
fiscallaw and not every bill with a minimal fiscalfe€t requires a recorded vote.
60 Atty. Gen. 245.

Thetaking of yea and nay votes and the entry orjdhmals of the senate and
assemblycanbe complied with by recording the total aye vote together with-a list
ing of the names of those legislators who voted no, were absent or not voting or
werepaired on the question. Art, $ec. 10; Art. Vlll,sec. 8; Art. XII, sec. 1 dis
cussed.63 Atty. Gen. 346.

Evidences of public debt. Section 9. No scrip,certifi-
cate,or other evidencef state debt, whatsoeyshall be issued,

on state involvement in “internal improvements.” Development Dej@uilding
Commission139 Wis. 2d 1 406 N.W2d 728(1987).

Stateparticipation in a proposed convention center inGitg of Milwaukee
would not violate either thigpublic purpose” doctrine or the internal improvements
prohibitionsof art. VIII, sec. 10, so long as such participation is directed swlely
the clearly identifiable portion of the center allocateduse as a state—operated
touristinformation center or some similar state governmeutaition. A state tax
operable only in 2 or 3 counties would iheta proper means of operational firanc
ing of such a center58 Atty. Gen. 19.

Thesecretary of the department of transportation, while acting as agent for air
portsponsors, pursuant to 44132, can give the required assurance to the Federal
Aviation Administrationand provide replacement housing without violating Art.
VI, sec. 10. 60 AttyGen. 225.

A vocational, technical and adult education district has authority to purchase
buildingsfor administration purposes or student dormitory housing, and in doing
sowould not violate theonstitutional ban on works of internal improvement. 60
Atty. Gen. 231.

Chapterl08, laws of 1973, creating a small busiriasestment company fund,
contemplateshe appropriation of public funds for a valid pulpierpose, not for
works of internal improvement, and is constitutional. 62 AGgn. 212.

Subjectto certain limitations, the lease of statioef building space to commer
cial enterprise serving both state employees and the general public is constitutional.
Suchleases do not require bidding. 69 ABen. 121.

Dredginga navigable waterway to alleviate periodic flooding is not a prohibited
“work of internal improvement.” 69 AttyGen. 176.

The states issuance of general obligation bonds to fund private construction for
pollution abatement purposes does not violate Art. VIII, secs. 3 and 10, or the pub
lic purpose doctrine. 74 Atten. 25.

A new lookat internal improvements and public purpose rules. Eich, 1970 WLR

113.

ARTICLE IX.

exceptfor such debts as are authorized by the sixth and seventh

sectionsof this article.

Thelimit on recovery from governmental tort-feasors in ss. 81.15 and 895.43,
1975 stats., is not invalid under this section. StanhoBeown County90 Ws.
2d 823280 N.w2d 71 (1979).

Internal improvements. SecTioN 10 [As amendedNov
1908,Nov 1924, April 1945, April 1949, April 1960, April 1968
and April 199 Except as further provided in this section, the
statemay never contract any debt for works of internal improve
ment,or be a party in carrying on such works.

(1) Whenevergrants of land or otheproperty shall have
beenmade to the statespecially dedicated by the grant to-par
ticular works of internal improvement, the state may carry on
suchparticular works andhall devote thereto the avails of such

EMINENT DOMAIN AND PROPERY OF THE SATE

Jurisdiction on rivers and lakes; navigable waters.
SecTioN1 The state shall have concurrent jurisdiction on all riv
ersand lakes bordering on this state so far as such rivers or lakes
shallform a common boundary to the state and any other state
or territory now or hereafter to be formed, and bounded by the
same;and the river Mississippi and the navigable waters leading
into the Mississippi and St. Lawrence, and the carrying places
betweenthe same, shall be common highways and forizeer
aswell to the inhabitants of the state as to the citizens of the
United States, without any tax, impost or duty therefor

Theboating registration law does not violate this section. Stai@ckmang0
Wis. 2d 700 211 N.w.2d 480

grants,and may pledge or appropriate the revenues derived from " rereis no constitutional barrier to the application of s. 30.18, regulating diver

suchworks in aid of their completion.

(2) Thestate may appropriate money in the treasury or to be
thereafteraised by taxation for:

(a) The construction or improvement of public highways.

(b) The development, improvement and constructioairof
portsor other aeronautical projects.

(c) The acquisition, improvement or construction of veter
ans’housing.

(d) The improvement of port facilities.

(e) The acquisition, development, improvementamstrue
tion of railways and other railroad facilities.

(3) The state may appropriate moneys foe purpose of
acquiring,preserving and developing the forests ofdtade. Of
the moneys appropriated under the authority of this subsection

sionof water to nonnavigable waters. OmernikState 564 Wis. 2d 6218 N.W2d
734

Theterm “forever free” does not refer to physical obstructiouisto political
regulationghat would hamper the freedom of commerce. Capt. Soma Boat Line
v. Wisconsin Dellsy9 Ws. 2d 10255 N.w2d 441

A fisherman who violated Minnesota ands@nsin fishing laws whilstanding
on the Minnesotdank of the Mississippi was subject tas@bnsin prosecution.
Statev. Nelson,92 Wis. 2d 855285 N.W2d 924(Ct. App. 1979)

An ordinance that provided for exclusive temporary use of a portion of a lake for
public water exhibition licensees did noferid the public trust doctrine. State v
Village of Lake Delton93 Ws. 2d 78286 N.W2d 622(Ct. App. 1979).

It is appropriate to extend the public trust doctrine to include navigable waters
andthe shores appurtenant to ensure public access and free use of the waters. State
v. Town of Linn,205 Wis. 2d 426556 N.W2d 394(Ct. App. 1996), 95-3242.

A cause of action cannot be based only on a general allegation of a violation of
the public trust doctrine. Borsellina DNR, 2000 WI App 27232 Ws. 2d 430
605 N.W2d 255 99-1220.

Thereis no constitutional foundation for public trust jurisdiction over land,
includingnon—navigable wetlands, that is not bekbw ordinary high water mark
of a navigable lake or stream. Atrticle IX, Sectirdoes not vest the state with

in any one year an amount not to exceed two—tenths of one millconstitutionakrust powers to “protecticenic beauty by regulating non-navigable
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land borderinglakes and rivers. Rock—Koshkonong Lake Distridbgpartment Theclear proceeds of fines imposed, at least 50% under s. 59.20 (8) B@&5s.

of Natural Resource2013 WI 74 350 Wis. 2d 45833 N.W2d 80Q 08-1523. (3) (j)] after the accused forfeits a depdsjtnonappearance must be sent to the
Portagehavelost the protection of the public trust doctrine under this section. ~statetreasurer for the school fund. 58 AtGen. 142.

75 Atty. Gen. 89. Moneyresulting from state forfeitures action under ss. 1611585 s. 961.555]
The*“Invisible Lien”: Public Fust Doctrine Impact on Real Estate Development ~and973.075 (4) must be depositedie school fund._Money granted to the state

in Wisconsin. Harrington. W. Law May 1996. aftera federal forfeiture proceeding need not be. 76./&gn. 209.
That the Waters Shall be Forever Free: Navigatingsd@nsins Obligations

Underthe Public Tust Doctrine and the Great Lakes Compact. Johnson-KRérp. District schools; tuition; sectarian instruction;

MLR 414 (2010). released time. S=cTion 3 [As amended April973 The legis

lature shall provide by law for thestablishment of district
schools,which shall be as nearly uniform as practicable; and
suchschools shall be free and without ajgfor tuition to all
childrenbetween the ages of 4 and 20 years; and no sectarian
instructionshall be allowed therein; but the legislature by law
may, for the purpose of religious instructiontside the district
schools,authorize the releagd students during regular school

Territorial property . SecTion 2. The title to all lands and
otherproperty which have accrued to tieeritory of Wisconsin
by grant, gift, purchase, forfeiture, escheat or othensissl
vestin the state of \igconsin.

Ultimate property in lands; escheats. Section3 The

people ofthestate, in their right of sovereignre declared 1o o5 [1969 J.R. 37, 1971 J.R. 28, vote April 1972
p_OS_S(?S e ultimate property in an tc.) all lan S within t e.funs The constitution does not require that school districts be uniform in size or equal
diction of the state; and all lands the title to which shall fail from izedvaluation. Larson.\State Appeal Boars6 Ws. 2d 823202 N.W2d 920
adefect of heirs shall revert or escheat to the people. Publicschools may sell or clge fees for the use of books and itesha similar
naturewhen authorized bgtatute without violating this section. Board of Educa
tion v. Sinclair 65 Ws. 2d 179222 N.W2d 143
Useof the word “shall” in s. 18.155, making cooperation by school boards with
ARTICLE X. programsof religious instruction during released time mandatory rather than dis
cretionarydoesnot infringe upon the inherent powers of a school board. State ex
rel. Holt v. Thompsong6 Ws. 2d 659225 N.W2d 678
EDUCATION Schooldistricts are not constitutionally compelled to admit gifted four—year old
childreninto kindegarten. Zweifel vJoint Dist., No. 1, Belleville/6 Wis. 2d 648
251N.W.2d 822

Superintendent of public instruction.  SecTioN 1 [As " Tthe mere eipprocriqritat,iotn 0{1 pulblic Crinor:ie_s ttp a prJivatke sché)ol doe; fgtvgansform
iei H atschool into a district school under tisisction. Jackson Benson S.
amended\ov 1902 and Nav1983 The supervision of public 2d 835578 N.W2d 602(1998), 97-0270.

instructionshall be vested ia state superintendent and such  theschool finance system under ch. 121 is constitutional under both art. I, sec.
otherofficers as the legislatughall direct; and their qualifiea land e:jrth,.secc.| 3. thtudeStsfhave a fundamental rlg{\t toan eqduatl ,Ol?pprtuntlty for
i i ; ; a sound basic education. Uniform revenue-raisagacity among districts is no
tions, powers, duties and compensation shall be preschiped 72 "Vincent v Voight, 2000 W1 93 236 Ws. 2d 588 614 N.W2d 388

law. The statesuperintendent shall be chosen by the qualified 97-3174.

electorsof the state at the same time and in the same masner Thedue process clause of the 14th amendment includes the fundamental right

of parents tanake decisions concerning the care, custaag control of their chil
members of the supreme court, and shall hdideofor 4years dren,including the right to direct the upbringing and education of childrefer

from the succeeding first Monday in Julifhe term of dfce, their control, but that right is neither absolute nor unqualified. Parents do not have
time and manner of electing or appointing all othdicefs of afundamental right direct how a public school teaches their child or to dictate

‘e P g - curriculumat the public school to which they have chosen to send their child. Lar
supervisionof public instruction shall be fixed by law1899 sonv. Burmaster2006 W1 App 142295 Ws. 2d 333720 N.W2d 134 05-1433.
J.R.16, 1901 J.R. 3, 1901 c. 258, vote N®02; 1979 J.R. 36, Thestate and its agencies, except the department of public instruction, eonstitu
1981J.R. 29, vote Now1987 tionally can deny service or require the payment of feesdorices to children

between age 4 and 20 who seek admisgia@n institution or program because
schoolservices are lacking in their community or district. 58 ABgn. 53.
VTAE schools [now technical colleges] are not “distschools” within the

Thelegislature may not give any “otherfioer” authority equal or superior to meaningof this section. 64 AthyGen. 24.

; Public schooHistricts may not chge students for the cost of driver education
tlhzeg?{ég%;s t%tg_szulpfseé{ntendent. Thompso@raney199 Ws. 2d 674546 N.W2d programs if the programs are credited towards graduation. 71G¥ty 209.

Havingestablished the right to an education, the state may not withdraw the right
. . on grounds of misconduct absent fundamentally fair procedures to detéfmine
School fund created; income applied. SecTion 2. [As misconducbccurred. Attendance by the student at expulddiberations is not

amendecNov 198 The proceeds of alinds that have been or _ Ddelonal hat s eduredie e sudert e e cpporndy o aen and pres
hereaftermay be granted by the United States to this state for (2001).

educationalpurposes (except the lands heretofore granted for Intrastateinequalities in public education; the case for judicial relief under the
the purposes of a universitgnd all moneys and the clear pro ~ equalprotection clause. Silard, White, 1970 WLR 7.

ceedwof all property that may accruettoe state by forfeiture or The constitutional mandate for free schools. 1971 WLR 971.

escheatand theclear proceeds of all fines collected in the-sev
eral counties for any breach of the penal laws, and all moneys
arisingfrom anygrant to the state where the purposes of such
grantare not specified, and the 500,000 acres of land to which
the state is entitled by the provisioms$ an act of congress,
entitied“An act to appropriate the proceeds of the sales of the
public lands and to grant pre—emption rights,” appro$egh
tember4, 1841; and also the 5 percent of the net procedtis of

This section confers no more authority upon schoiitefsthan that delineated
by statute. Arbitration Between &8t Salem & Fortngyl08 Ws. 2d 167 321
N.W.2d 225(1982).

Annual school tax. SecTion 4. Each town and city shall
berequired to raise byax, annuallyfor the support of common
schools therein, a sum noless than one-half the amount
receivedby such town or city respectivelgr school purposes
from the income of the school fund.

Income of school fund. SecTtion 5. Provision shall be
X ) ) h madeby law for the distribution of the income of the school fund
publiclands to which the staghall become entitled on admis 55 the several towns and cities of the state for the support of
sioninto the union (if congress shall consent to such appropria ¢, monschools therein, in some just proportion to the number
tion of the 2 grants last mentioned) shall be set apart as a separalf ojjgrenand youth resident therein between the ages of four
fundto be called “the school fund,” tireterest of which and all andtwenty years, and no appropriation shalhede from the
olthelr revelnu(;e? Oiﬁ“vfeﬁom the bs_ch(t)oltlanqtg shall be exclu  spqoifund to any city or town for the year in which said city or
Sively applied to the Tollowing ObJects, to wit. town shall failto raise such tax; nor to any school district for the

(1) To thesupport and maintenance of common schools, in yearin which a school shall not be maintained at l¢aste
eachschool district, and the purchase of suitable libraries and months.

apparatugherefor

(2) The residueshall be appropriated to the support and State university; support. SecTioN 6. Provision shalbe
maintenance of academies and norsehools, and suitable  madeby law forthe establishment of a state university at or near
libraries and apparatus therefof1979 J.R. 36, 1981 J.R. 29, theseat of state government, and for connecting wittsdinee,
voteNov 1983 from time to time, such colleges in fdifentparts of the state as
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theinterests of education may require. The proceeds of all landsof the legislature of statewide concern as with uniformity shall
thathave been or may hereafter be granted by the United Statesffect every city or every village. The method of such deter
to the state for the support of a university shall be and remain aminationshall be prescribed by the legislature.

perpetuafund to becalled “the university fund,” the interest of
which shall be appropriated to the support of the stateersity
andno sectarian instruction shak allowed in such university

Vocationaleducation is not exclusively a state functiorestMilwaukee v Area
Boardof Vocational, Echnicaland Adult Educatiorl Ws. 2d 356187 N.W2d
387.

Commissioners of public lands. SecTion7. The secre
tary of state, treasurer and attorney general, shall consétute
boardof commissioners for the sadéthe school and university
landsand for the investment of the funds arisihgrefrom. Any
two of said commissioners shall beyuorum for the transaction
of all business pertaining to the duties of theficef

Sale of public lands. SecTion 8 Provision shall be made
by law for the sale of all school and university lands after they

(2) No county city, town, village, school district, sewerage
district or other municipal corporation may become indelmed
anamount that exceeds an allowable percentdigiee taxable
propertylocated therein equalized for staterposes as provided
by the legislature.In all cases the allowable percentage shall be
5 percent except as specified in pars. (a) and (b):

(@) Forany city authorized to issue bonds for school pur
posesan additional 10 percent shall be permiftadschool pur
posesonly, and in such cases the territory attached to théarity
schoolpurposes shall be included in ttwal taxable property
supportingthe bonds issued for school purposes.

(b) Forany school district which @drs no less than grades
oneto 12 and which at the time of incurring such debt is eligible
for the highest level of school aids, 10 percgall be permitted.

shallhave been appraised; and when any portion of such lands _ (3) Any county city, town, village school district, sewerage

shallbe sold and the purchase money shall not begp#ie time

district or othermunicipal corporation incurring any indebted

of the sale, the commissioners shail take security by mortgagenessunder sub. (2) shall, before or at the time of doing se, pro
uponthe lands sold for the sum remaining unpaid, with seven per Vide for the collection of a direct annual taxfatiént to pay the

centinterest thereon, payable annually at tHeefof the trea

intereston such debt as it falls due, aaido to pay and disclue

surer. The commissioners shall be authorized to execute a goodthe principal thereof within 20 yeafsom the time of contracting

andsuficient conveyance to all purchasers of such lands, and to
dischargeany mortgagesaken as securityvhen the sum due

the same.
(4) When indebtedness under sub. (2) is incurred in the

thereonshall have been paid. The commissioners shall have acquisitionof lands by cities, or by counties or sewerage districts

powerto withholdfrom sale any portion of such lands when they
shalldeemit expedient, and shall invest all moneys arising from

having a population of 150,006r over for public, municipal
purposesor for the permanent improvement thereof, opue

the sale of such lands, as well as all other university and schoolchase,acquire, construcgxtend, add to or improve a sewage
funds,in such manner as the legislature shall provide, and shallcollection or treatment system which services all or a pért

give suchsecurity for the faithful performance of their duties as
may be required by law

Thelegislature may direct public land commissioners to invest monies from the
saleof public lands in student loans but may not direct a specific investment. 65
Atty. Gen. 28.

Statereservation of land and interestdands under ch. 452, laws of 1924.1L
(3) and Art. X, sec. 8 is discussed. 65 AtBen. 207.

ARTICLE XI.
CORPORATIONS

Corporations; how formed. Section 1. [As amended
April 1987 Corporations without bankingowers or privileges
may be formed under general laws, but shalllm®treated by
specialact, except for municipal purposes. géneral laws or

suchcity or county the city county or sewerage district ineur
ring the indebtedness shall, before or attittne of so doing, pro
vide for the collection of a direct annual taxfaziént to pay the
intereston such debt as it falls due, aaldo to pay and disclge
the principalthereof within a period not exceeding 50 years from
thetime of contracting the same.

(5) An indebtedness created for the purpose of purchasing,
acquiring, leasing, constructing, extending, addmgmprow
ing, conducting, controllingpperating or managing a public
utility of a town, village, city or special district, and secured
solely by the property or income of sughublic utility, and
wherebyno municipal liability is created, shall not be consid
eredan indebtedness of such town, village, city or special dis
trict, and shall not be included in arriving at the dehitation
undersub. (2). 1872 J.R11, 1873 J.R. 4, 1874 c. 37, vote Nov
1874;1909J.R. 44, 191 J.R. 42, 191 c. 665, vote Nou912;

specialacts enacted under the provisions of this section may be;g-1'1 R 395 1923 J.R. 34. 1923 c. 203. vote MeR4: 1929

altered or repealed by the legislature at any time after their pas
sage.[1979 J.R. 21, 1981 J.R. 9, vote April 1p81

Section499.02 (4), 1973 stats., providing that the Solidsw Recycling

Authority’s existence may not be terminated while it has outstanding obligations,
doesnot violate the Wéconsin Constitutios’' reserved power provisions because:
1) The Authority is not a corporation created pursuant to section 1, and section 1
is directed only to laws enacteshder the provisions of that section; and 2) any
attemptto terminatehe authority while it has outstanding obligations would-con
travenethe impairment of contract clauses of both the U.S. and state constitutions.
WisconsinSolid Waste Recycling Auth..\Earl,70 Ws. 2d 464 235 N.W2d 648

Creationof the citizens utility board is constitutional. 69 ABen. 153.

Property taken by municipality . S=cTion2 [As amended
April 1961 No municipal corporation shall take private prop
erty for public use, against the consent of the oywihout the
necessitythereof being first established the manner pre
scribedby thelegislature. 1959 J.R. 47, 1961 J.R. 12, vote April
1961

Municipal home rule; debt limit; tax to pay  debt. Sc-
TIoN 3 [As amended Nowu874, Nov1912,Nov 1924, Nov
1932,April 1951, April 1955, Nov1960, April 1961, April 1963,
April 1966 and April 1981(1) Cities and villages ganized
pursuanto state law may determine their locdiaifs and gov
ernmentsubject only to thisonstitution and to such enactments

J.R.74, 1931 J.R. 71, vote NoMA32; 1949 J.R. 12, 1951 J.R.
6, vote April 1951; 1953 J.R. 47, 1955 J.R.\i&e April 1955;
1957J.R. 59, 1959 J.R. 32, vote Nd960; 1959 J.R. 35, 1961
J.R. 8, vote April 1961; 1961 J.R. 71, 1963 J.R. 8, vote April 2,
1963;1963 J.R. 44, 1965 J.R. 51 and 58, vote April 1966; 1979
J.R.43, 1981 J.R. 7, vote April 1981

Authorizingmunicipalities tassue revenue bonds to finance industrial develop
mentprojects, is not an improper delegation of authority in a matter of statewide
concern.When the purchase price of property to be acquired is payable exclusively
from income or profits to be derived from the property purchased and a mortgage
or lien attaches only to that propenty debt is created in violation of this section
of the constitution. State ex rélammermill Paper Co. \La Plante58 Wis. 2d
32,205 N.w2d 784

This section does not invalidate provisions of the Solasi®/ Recycling Auther
ity Act dealing with required use of the authostfacilities, user chges, and con
demnatiorpowers, since the purpose of the act involves a matter of statmide
cern. Wsconsin Solid Veiste Recycling Auth..\Earl,70 Wis. 2d 464235N.W.2d
648

Theprovision of s. 144.07 (1m) [now s. 281.34 (1m)], that voids a DNR sewer
ageconnection order if electors in arfeafted town area reject annexation to the
city ordered to extend sewerage service, represents valid legislative bakamting
accommodatiomf 2 statewide concerns, urban development and pollution control.
City of Beloit v Kallas,76 Wis. 2d 61 250 N.W2d 342

No conflict was found between an ordinance and a stdaatkng with related
subjectmatter when the former was paramountly in the local interest ateattére
wasof statewide concern. State ex rel. MichalekeGrand,77 Wis. 2d 520253
N.W.2d 505
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Coexistingordinances and statutes prohibiting the same conduct is discussed.
Statev. Karpinski,92 Ws. 2d 599285 N.W2d 729(1979).

Refusalby acity to provide sewerage service to a portion of a town unless-inhab
itantsagreed to annexation of that portion did not violate antitrust Teawn of
Hallie v. City of Chippewa Fallsl05 Ws. 2d 533314 N.W2d 321(1982).

A city ordinance that regulatéending practices of state chartered savings and
loanswith regard to discrimination was preempted by state statutes. Anchor Sav
ings & Loan Association. vMadison EOC120 Ws. 2d 391 355 N.Ww2d 234
(1984).

Liberally construing home rule authority city is not authorized to institute a
public safety dficer program. Local Uniohlo. 487 vEau Claire147 Ws. 2d 519
433N.W.2d 578(1989).

Antitrustlaw demonstrates the legislatwreitent to subordinate a cgyhome—
rule authority to its provisions. Unless legislation at least impliedly authorizes a
city’s anticompetitive action, the city has violated antitrust lamer Med. Tansp.

v. Curtis=University154 Wis. 2d 135452 N.W2d 575(1990).

A school district did not incur indebtedness by enteiribg a lease—purchase
agreementor a new school when the district, by electing not to appropriate funds
for the following fiscal yeds rental payment, had the option to terminatetree
mentwith no future payment obligation. Deick Wnified School District of
Antigo, 165 Wis. 2d 458477 N.W2d 613(1991).

Tax increment financing bonds that a city proposed to issue under s. 66.46 [now
s.66.1105] constituted debt under this section and were subject to thedeht
limits. City of Hartford v Kirley, 172 Ws. 2d 191493 N.W2d 45(1992).

Thefact that the regulation of seXfefiders is a matter of statewide concern does
not preclude municipalities from using their home-rule powers to impose further
restrictionsconsistent with those imposed by the state. An ordinance regulating an
areaof statewide concern is preempted only(1f) the legislature has expressly
withdrawnthe power of municipalities to act; (2) the ordinance logically conflicts
with state legislation; (3) the ordinance defeatspilmpose of state legislation; or
(4) the ordinance violates the spirit of state legislation. City of South Milwaukee
v. Kester2013 WI App 50347 Wis. 2d 334830 N.W2d 71Q 12-0724.

While the home rule amendment authorizes municipal regulation over matters
of local concern and protects that regulation against conflicting statstéadaw
will still preempt that municipal regulation ifviith uniformity afects every city
or every village. Madisonéachers, Inc..\Walker, 2014 WI 99 __ Ws. 2d
_ B51N.w.2d 337 12-2067.

An agreement to purchase park land whereby a county is to make deferred pay
mentsfrom an existing nonlapsing account,fmiént to cover the entire obliga
tion, secured by mortgaging the property to the grantould not create an obliga
tion within the ambit of ch. 67 nor constitute a debt in the comtktttis section.

63 Atty. Gen. 309.

Local government units cannot include the value of tax—exempt manufacturing
machineryand specific processing equipment and tax exempt merchants’ stock—
in—trade,manufacturers’ materials and finished products, and livestotthein
propertyvaluation totals for non-tgurposes, such as for municipal debt ceilings,
tax levy limitations, shared tax distributions, and school aid payments. 63 Atty
Gen.465.

Thereis no constitutional prohibition againstreasing either municipal tax rate
limitationsor increasing the municipal tax base. Howgeaeonstitutional amend
mentwould be required to increase municipal debt limitationsAt68 Gen. 567.

“Home rule” discussed. 69 Attysen. 232.

Homerule applicability to libraries and library systems contrasted. 73 @éy.

6

The housing of out-of-statprisoners by the state, a couyrdy a municipality
may only be as authorized by statute, which is currently limited to the Interstate
CorrectionsgCompact, s. 302.25. OAG 2-99.

Conflicts between state statute and local ordinance istdvisin. 1975 WLR
840.

Acquisition of lands by state and subdivisions; sale
of excess. SecTion 3a [As ceated Nov1912 and amended
April 1959 The state or any of its counties, cities, towns or vil
lagesmay acquire by gift, dedication, purchase, or condemna
tion lands for establishing, laying out, widening, egiag,
extending,and maintaining memorial grounds, streets, high
ways,squares, parkways, boulevards, parks, playgrousites,
for public buildings, andeservations in and about and along and
leading to any or all of the same; and after the establishment, lay
out, and completion of such improvementsay convey any
such real estate thus acquired and not necessary for suc
improvementswith reservations concerning theure use and
occupationof such real estate, so as to protect such public works
andimprovements, antheir environs, and to preserve the view
appearancdight, air, and usefulness of such public works. If
the governing body of a countgity, town or village elects to
accepta gift or dedication of land made on condition that the
land be devoted to a special purpose and the condition subse
quently becomes impossible or impracticable, such governing
body may byresolution or ordinance enacted by a two-thirds
vote of its members elect eithéo grant the land back to the
donoror dedicator or his heirs or accept from the donor or-dedi
catoror his heirs a grant relieving the courtity, town or vit
lage of the condition; howeveif the donor or dedicator or his

68

heirsare unknown or cannot lfeund, such resolution or ordi
nancemay provide for the commencement of proceedingisen
manner and in the courts as the legislature shall designabe
purposeof relieving the countycity, town orvillage from the
conditionof the gift or dedication.1@09 J.R. 381911 J.R. 48,
1911c. 665, vote Nowv1912; 1953 J.R. 35, 1955 J.R. 36, vote
April 1959

A purchase of land by a city for industrial developnteat is leased with an

optionto buy orto renew the lease with a minimal rent did not violate this section.
State ex rel. Hammermill Paper ColLa Plante58 Wis. 2d 32205 N.W2d 784

General banking law . SecTioN 4. [As created Nov1902
and amended April 198 he legislature magnact a general
bankinglaw for the creation of banks, and for the regulatind
supervisionof thebanking business.1§99 J.R. 13, 1901 J.R. 2,
1901 c. 73, vote No®902; 1979 J.R. 21, 1981 J.R. 9, vote April
1987

Referendum on banking laws. SecTion 5. [Repealed
Nov.1902; see 1899 J.R. 13, 1901 J.R. 2, 1901 c. 73, vote Nov
1902]

ARTICLE XII.
AMENDMENTS

Constitutional amendments. Section 1. Any amend
mentor amendments to thionstitution may be proposed in
eitherhouse of the legislature, and if the same shall be agreed to
by a majority of the members elected to each of the two houses,
suchproposecamendment or amendments shall be entered on
their journals, with the yeas and nays taken thereon, and referred
to the legislature to be chosen at the next general eleatioh,
shallbe published for three months previous to the time of hold
ing such election; and iffn the legislature so next chosen, such
proposedamendment or amendments shall be agreed to by a
majority of all the memberslected to each house, then it shall
be the duty ofthe legislature to submit such proposed amend
mentor amendments to the people in such manner and at such
time as the legislature shall prescribe; and if the pespédl
approveand ratify such amendment or amendments fogjar
ity of the electors voting thereon, such amendment or amend
mentsshall become part of the constitution; provided, that if
morethan oneamendment be submitted, they shall be submitted
in such manner that the people mayte for or against such
amendmentseparately

It is within the discretion of the legislatui@submit several distinct propositions
to the electorate as one constitutional amendment if they reldite same subject
matterand are designed to accomplish one general purpose. Milwaukee Alliance
v. Elections Board]106 Ws. 2d 593317 N.W2d 420(1982).

Unlessa constitutional amendment provides otherwise, the amendment takes
effectupon the certification of a statewide canvass of the votes as provided in s.
7.70(3) (h). The legislature has the authority under Art. XII, s. 1 to adopt reason
able election laws to provide that state constitutiomalendments arefettive
aftercanvass and certification. State3onzales2002 WI 59 253 Wis. 2d 134
645 N.W2d 264 01-0224.

In order to constitute more than om@endment in violation of this section, the
propositions submitted must relatemore than one subject, and have at least two
distinctand separate purposes not dependent upon or connected with each other
The constitution grants thiegislature considerable discretion in the manner in

hwhich amendmentare drafted and submitted to the people. An otherwise valid

amendment will be construed as mtranone amendment only in exceedingly
rarecircumstances. The propositions need only relate to thesdsjeet and tend

to effect or carry out one general purpose. The general purpose of an amendment
may be deduced from the text of the amendment itself and from the histanieal

textin which the amendment was adopted. McConké&gan Hollen,2010 WI 57
326Wis. 2d 1 783 N.W2d 855 08-1868.

Thetwo propositions contained in the amendment creating Article XlII, section
13, plainly relate to the subject of marriage. The general purpose of the marriage
amendmenis to preserve the legal status of marriage as between only one man and
onewoman. Both propositions in tmearriage amendment relate to and are con
nectedwith this purpose. Therefore, the marriage amendment does not violate the
separat@mendment rule of Article XII, Sectidn McConkey wWan Hollen,2010
WI 57,326 Wis. 2d 1 783 N.W2d 855 08-1868.

Thetaking of yea and nay votes and the entry orjadhmnals of the senate and
assemblycanbe complied with by recording the total aye vote together with-a list
ing of the names of those legislators who voted no, were absent or not voting or
werepaired on the question. Art, Sec. 10; Art. VIII, sec. 8; Art. XllI, sec. 1 are
discussed. 63 AttyGen. 346.
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Viousrelorendum was VaiEd by ourt ordmhetanding speal herelromr. 1o esidents on Indian lands, where to vote.  SECTIONS
65 Atty. Gen. 42. ’ : [Repealedipril 1986;see 1983 J.R. 30, 1985 J.R. 14, vote April
Symposium:ls the Wsconsin Constitution Obsolete? 90 MLR (Spring 2007 1986]
wholevolume).
L ) ) Legislative officers. SecTion 6. The elective dicers of
Constitutional conventions. SecTion2 Ifatanytimea  thelegislature, other than the presidinificers, shall be a chief

majority of the senate and assembly shall deem it necessary tqcjerk and a seyeant at arms, to be elected by each house.
call a convention to revise or change this constitution, they shall

recommendo the electors t@ote for or against a convention at Division of counties. SecTion 7. No county with an area
the next election for members of the legislature. Andshill of nine hundred squarsiles or less shall be divided or have any
appeartthat a majority of the electors voting thereon have voted 4yt stricken therefrom, without submitting the question to a
for a convention, the Iegl.slature shall, aniext session, provide vote of thepeople of the countyior unless a majority of all the
for calling such convention. legal voters of the county voting on the question shall vote for

the same.
ARTICLE XilI. Removal of county seats. SecTion 8 No county seat
shall be removed until the point to which it is proposedé¢o
MISCELLANEOUS PROVISIONS removedshall be fixed by lapanda majority of the voters of the
county voting on the question shall have voted in favor of its
Political year; elections. SecTion 1. [As amendedNov removalto such point.
1882and April 1986 The political year for this state shall com ) ) )
menceon the first Monday afanuary in each yeand the gen Election or appointment of ~statutory officers.  Sec-
eralelection shall be held on theidsday next succeeding the TION 9. All county oficers whose election or appointment is not
first Monday of November in even—-numbered yea88[L J.R. providedfor by this constitution shall be elected by the electors
16A,1882J.R. 3, 1882 c. 290, vote Nd\882; 1983 J.R. 30,  of the respective counties, or appoingtthe boards of supevi
1985J.R. 14, vote April 1986 sors,or othercounty authorities, as the legislature shall direct.

All city, town and village dicers whose election or appointment
Dueling. SecTion 2 [Repealed April 1975; see 1973 J.R. 10, IS hot provided for by this constitution shall be elected by the

1975J.R. 4, vote April 197p. electorsof such cities, towns and villages, or of some division
thereof,or appointed by such authorities thereof as the legisla
Eligibility to office. SecTion3. [As amended Nog99§ ture shall designate for that purpose. Ather oficers whose

electionor appointmenis not provided for by this constitution,
andall officers whose dices mayhereafter be created by law
shall be elected by the people or appointed, as the legislature
may direct.

(1) No member of congress and no person holding dite aff
profit or trust under the United States except postmaster
underany foreign powershall be eligible to any fife of trust,
profit or honor in this state.

(2) No person convicted @f felony in any court within the
United States, no person convicted in federal court of a crime
designatedat the time of commission, under federal law as a
misdemeanoinvolving a violation of public trust and no person
convicted,in a court of a state, of a crime designated, at the time
of commission, under the law tfie state as a misdemeanor

Vacancies in office. SEcTion 10 [As amended April 1979
(1) Thelegislature may declare the cases in which afigeof
shall be deemed vacant, and also the manner of fillhg
vacancywhere no provision is made for that purpose in this con
stitution.

involving a violation of public trust shall be eligible to anfia# @) Whﬁnevenhere isha l\l/acan.cy in trefice of Iieutegant
of trust, profit or honor in this state unless pardoned of the con governor,the governor shall nominate a successor to derve
viction. the balance of the unexpired term, who shall takeefafter

(3) No person may seek to have placed on any ballot for aiggg@gf'g?%gi;ﬁp%‘%gnd by the assemblp77 J.R. 32,

state_or local eIeCtlve. dice in this S.tat.e the ”ame of a person A felony conviction and sentencing of a state senator creates a vacancy in the

convictedof a felony in any court within the United States, the  office without any action by the senate. 65 ABen. 264

nameof aperson convicted in federal court of a crime desig

nated,at the time of commission, under federal law as a misde  Passes, franks and privileges. SecTion 11. [Ascreated

meanorinvolving a violation of public trust or the name of a-per  Nov. 1902 and amended No%93§ No person, association,

sonconvicted, in a court of a state,atrime designated, atthe  copartnershippr corporation, shall promise, fef or give, for

time of commission, under the law thfe state as a misdemeanor any purpose, to any political committee, or any member or

involving a violation of public trustynless the person named for  employeethereof, to any candidate foor incumbent of any

the ballot has been pardoned of the convicti@®95 Jt. Res. 28 office or position under the constitution or laws, or under any
The 1996 amendment of this section was not an ex post facto law ambtas  grdinance of any town or municipalitgf this state, oto any

in violation of th | | i I . Svafrgh '

lete-531 o, 20 633605 1 Wod 640(CH. App. 1668). 99 0137, o' personat the request or for the advantage of all or any of them,
A convicted felon who haseen restored to his civil rights, pursuant to 57.078, anyfree pass or frank, or any privilege withheld from any per

1987stats. [now s. 304.078 barred from the @i€e of notary public by this section son, for the travelingaccommodation or transportation of any

unlesspardoned. 63 AtyGen. 74. _ , . personor propertyor the transmission of any message or-com
This section does not bar a “congressional home secretary” from serving as

memberof the Natural Resources Board. 64 A@en. 1. munication.
A felony conviction and sentencing of a state senator creates a vacancy in the  No political committee, ando member or employee thereof,
office without any action by the senate. 65 ABen. 264. no candidate for and no incumbent of anficef or position

Nonpardonedfelons may not serve as shisjfdeputy sherf, patrolmen, P .
policemen,or constables as thesdicérs are “public dicers” and they hold an underthe constitution or laws, or under any ordinance of any

“office of trust, profit or honor in this state” under this section. 65.&8n. 292. town or municipality of this state, shall ask for accept, from
any personassociation, copartnership, or corporation, or use, in
Great seal. S=cTion4. It shall be the duty of the legislature  any manneror for any purpose, any free pasdrank, or any
to provide a great seal for the state, which shall be kept by theprivilege withheld from any person, for the traveling accoramo
secretaryof state, and all &itial actsof the governgris appre dationor transportation of any person or propgeotythe trans
bationof the laws excepted, shall be thereby authenticated.  mission of any message or communication.
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Any violation of any of the above provisions shalldvibery
andpunished as provided by laand if any dicer or any mem
ber of the legislature be guilty thereof, hidicé shall become
vacant.

No person within the purview of this act shall fmévileged
from testifying in relation to anything therein prohibited; and no
personhaving so testified shall be liable to any prosecution
punishmenfor any ofense concerning whiche was required
to give his testimony or produce any documentary evidence.

Notariespublic and regular employees of a railroad or other
public utilities who are candidates for or hold publificés for
which the annual compensation is nhot mtiran three hundred

dollarsto whomno passes or privileges are extended beyond

thosewhich areextended to other regular employees of such
corporationsare excepted from the provisions of this section.
[1899J.R. 8, 1901 J.R. 9, 1901 c. 437, vote.1602; 1933 J.R.
63,1935 J.R. 98, vote No1934

This section does not apply to a county ordinance granting special reserved park

ing privileges in a county ramp tmunty employees. Dane CountyMcManus,
55Wis. 2d 413198 N.W2d 667

Article XlII, section 1 of the Wisconsin Constitution is discussed. 77 AGgn.
7.

Recall of elective officers. SecTion 12 [As ceated Nov
1926 and amendedipril 1981 The qualified electors of the
state,of any congressional, judicial or legislative district or of
any county may petition for theecall of any incumbent elective
officer after the first year of the term for which the incumbent
waselected, by filing a petition with the filing fafer with whom

70

(6) After one such petition and recall election, no further
recall petition shall be filed against the saméoefr during the
term for which he was elected.

(7) This section shall be self-executing anshndatory
Lawsmay be enacted to facilitate its operation but nodaall
be enacted to hampeaestrict or impair the right of recall1923
J.R.73, 1925 J.R. 16, 1925 c. 270, vote.N®26;1979 J.R. 41,
1981J.R. 6, vote April 1981

Therecall of city oficials is of statutory origin. Beckstrom Kornsi,63 Wis.
2d 375217 N.w2d 283

This section applies to members of Congress. 68 Giy. 140.

Article XlII, section 12 requires a separate petition for the recall of each individ
ualincumbent elective &éter. A petition for the recall ofn incumbent governor
underarticle XIIl, section 12 (1) requires the filingfiockr to call a recall election
for that incumbens office, provided that the terms of article XIlI, section 12 have
beenmet. A recall election of a lieutenant governor shall be called only if a petition
for recall is filed for that incumbent electedicér, in which case voters shall vote
separatelyfor that ofice. OAG 4-1.

Marriage. SecTion 13 [Ascreated Nov200§ Only a ma¥
riagebetween one man and one wonsaall be valid or receg
nizedas a marriage in this state. A legal status identical er sub
stantially similar to that of marriage for unmarried individuals
shallnot be valid or recognized in this sta0(3J.R. 29, 2005
J.R.30, vote Nov200g

Note: In Wolf, et. al. v. Walker, et. al., Case No. 14-cv-64-bbc, the United
StatesDistrict Court, W estern District of Wisconsin declaed that “art. XIll,
§ 13 of the Wisconsin Constitution violates plaintiffs’ fundamental right to
marry and their right to equal protection of laws under the Fourteenth
Amendmentto the United States Constitution.” Affirmed. U.S. Seventh Cir
cuit Court of Appeals, Case No. 14-2526, issued September 4, 2014.

The two propositions contained in the amendment creating this sptioly

relateto thesubject of marriage. The general purpose of the marriage amendment
is to preserve the legal status of marriage as between only one man and one woman.
Both propositions in the marriage amendment relate to and are connected with this

the nominationpetition to the dfce in the primary is filed,
demandinghe recall of the incumbent.

(1) The recall petition shall be signed by electors equalling
atleast twenty—five percent of the vote cast for tlie®bf gov

purpose. Therefore, the marriagenendment does not violate the separate amend
mentrule of Article XII, Sectiorll. McConkey Wan Hollen, 2010 WI 57326 Wis.
2d 1; 783 N.W2d 855 08-1868.

ernorat the last preceding election, in the state, county or district Chapter770, the domestic partnership |aeconstitutional, based on the pre

which the incumbent represents.

(2) Thefiling officer with whom the recall petition is filed
shallcall a recall election for theuiEsday of the 6th week after
the date of filing the petition oif that Tuesday is a legal holiday
onthe first day after thatuesday which is not a legal holiday

(3) Theincumbent shall continue to perform thaties of the
office until the recall election results ardicifally declared.

(4) Unlesstheincumbent declines within 10 days after the
filing of the petition, the incumbent shall without filing be
deemedo have filed for the recall election. Other candidates
may file for the ofice in the manner provided by law for special
elections. For the purpose of conducting elections under this
section:

(@) When more than 2 persons compete for a nonpartisan
office, a recall primary shall be held. The 2 persons receiving

the highest number ofotes in the recall primary shall be the 2
candidatesn the recall election, except that if any candidate
receivesa majority of the total number of votes ciasthe recall
primary,that candidate shall assume thiceffor the remainder

of the term and a recall election shall not be held.

(b) For any partisan fi€e, a recall primary shall be held for
eachpolitical party which is by law entitled to a separaddiot

and from which more than one candidate competes for the

party’s nomination inthe recall election. The person receiving
the highest number of votes in the recall primary for each politi
cal party shall be that partg’ candidate in the recall election.
Independentandidates and candidates represenpiolitical

partiesnot entitled by law to a separate ballot shall be shown on

the ballot for the recall election only
(c) When a recall primary is required, the date specified

undersub. (2) shall be the date of the recall primary and the recall

electionshall be held on theuksday of the 4th week after the
recall primary or if that Tuesday is a legal holidagn the first
day after that lesday which is not a legal holiday

(5) Theperson who receives the highest number of votes in

therecall election shall belected for the remainder of the term.

sumptionof constitutionalitythe plaintifs’ failure to meethe burden of proof, and
theevidence reviewed. The plain language of the amendment pralrilyits sta
tus“identical or substantially similar to” marriage, and by implication it does not
prohibitwhat is not identical or substantially similar thereto. There are important
statutorydistinctions in the way the steteats marriage and domestic partnerships
andimportant diferences in the lists of benefits and obligations that inhere in the
two types of relationships. Appling Walker, 2014 WI96__ Ws.2d __ ,
N.w.2d___, 1-1572.

Same-SeDivorce and Wsconsin Courts: Imperfect Harmony? Thorson. 92
MLR 617.

ARTICLE XIV.
SCHEDULE

Effect of change from territory to state.  SecTion 1
Thatno inconvenience may arise by reason of a changedrom
territorial to a permanergtate government, it is declared that all
rights, actions, prosecutions, judgments, claims and contracts,
aswell of individuals as of bodies corporate, shall continue as
if no such change had taken place; and all process which may be
issued under the authority of the territory as@édnsinprevious
to its admission into the union of the United States shadlsbe
valid as if issued in the name of the state.

Territorial laws continued. SecTion 2. All laws now in
forcein the territory of Visconsin which are not repugnant to
this constitution shall remain in foraetil they expire by their
own limitation or be altered or repealed by the legislature.

Territorial fines accrue to state. SecTion 3. [Repealed
Nov.1982; see 1979 J.R. 36, 1981 J.R. 29, vote NaR2]

Rights of action and prosecutions saved.  SecTioN 4.
[RepealedNov 1982; see 1979 J.R. 36, 1981 J.R. 29, vote Nov
1982]

Existing officers hold over . SecTion 5. [Repealed Nov
1982; see 1979 J.R. 36, 1981 J.R. 29, vote NeR?]
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Seat of government. <EcTion 6. [RepealedNov 1982; see
1979J.R. 36, 1981 J.R. 29, vote N&982]

Local officers hold over . SecTioN 7. [Repealed Nov
1982;see 1979 J.R. 36, 1981 J.R. 29, vote 1882]

Copy of constitution for president. Section 8.
[RepealedNov 1982; see 1979 J.R. 36, 1981 J.R. 29, vote Nov
1982]

Ratification of constitution; election of officers. SFc-
TIoN 9. [Repealed Nov1982; see 1979 J.R. 36, 1981 J.R. 29,
voteNov 1982]

Congressional apportionment. SecTion 10 [Repealed
Nov.1982; see 1979 J.R. 36, 1981 J.R. 29, vote NaR2]

First elections. Section 11. [Repealed Nov1982; see
1979J.R. 36, 1981 J.R. 29, vote N&982]

Legislative apportionment. SecTioNn 12 [Repealed Nov
1982;see 1979 J.R. 36, 1981 J.R. 29, vote N882]

Common law continued in force. SecTioN 13 Such
partsof the common law as are now in force in the territory of
Wisconsin, not inconsistent with this constitution, shall be and

PREAMBLE, WIS. CONSTITUTION 1)

Enactmenbf s. 905.01 is an alteration or suspension of the commorDawi
sonv. St. Paul Fire & Marine Ins. C35 Ws. 2d 190248 N.W2d 433

The common law privilege to forcibly resist an unlawful arrest is abrogated.
Statev. Hobson218 Wis. 2d 350577 N.W2d 825(1998), 96—-0914.

This section does not codify English common law circa 1776, but preserves law
thatby historical understanding is subject to continuing evolution under the judicial
power. The supreme court court has authority not only to alter but atdwogate
the common law when appropriatéhe courts responsibility for altering or abol
ishinga common law rule does not end due to legisldtilare to enact a statute
to the contrary State vPicotte, 2003 WI 42 261 Wis. 2d 249661 N.W2d 381
01-3063.

Officers, when to enter on duties. SecTioNn 14
[RepealedNov 1982; see 1979 J.R. 36, 1981 J.R. 29, vote Nov
1982]

Oath of office. SecTion 15 [Repealed Nov1982; see 1979
J.R.36, 1981 J.R. 29, vote Na\B82]

Implementing revised structure of judicial branch.
SecTIoN 16. [Created April 1977; aaffected Nav1982, (1), (2),
(3) and (5) epealed.

(4) [Amended\ov 1983 The terms of dfce of justices of
the supreme court serving @ugust 1, 1978, shall expire on the
July 31 next preceding the first Monday in Januarywdrich
suchterms would otherwise have expired, but such advance
mentof thedate of term expiration shall not impair any retire
mentrights vested in any such justice if the term had expired on

continue part of the law of this state until altered or suspendedthe first Monday in January[1975 J.R13, 1977 J.R. 7, vote

by the legislature.

April 1977; 1979 J.R. 36, 1981 J.R. 29, vote.N&83
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